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PROPOSED [DEA REGULATIONS

WEDNESDAY, APRIIL %2, 1€98

U.S. SENATE,
COMMITTEE ON LABOR AND HUMAN RESOUX%%,
U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON EDUCATION AND THE WORKFORCE,
Washingtorn, DC.

The joint committees met, pursuant to notice, at 10:38 a.m., in
room SD-105, Dirksen Senate Office Building, Senator James M.
Jeffords (chairman of the Comrmittee) presiding.

Present: Senators Jeffords, Coats, Gregg, Hutchinson, Collins,
Kennedy, Harkin, and Reed; Representatives Gocdling, McKeon,
Souder, 16} ton, Deal, Payne, Martinez, Roemer, Woolsey, Romero-
Barcelo, l\ff&Car&hy, and Kucinich.

OPENING STATEMENT OF SENATOR JEFFORDS

The CHAIRMAN. The joint hearing of the House and Senate with
respect to Public Law 105-17, the Individuals with Disabilities
Education Act Amendments of 1997, will come to order.

As one can readily see from the number of people here, this is
an area of considerable concern and importance to the education
and disability community. Less than a year ago, Congress passed
and the President signed into law P.L. 105-17, the Individuals with
Disabilities Education Act Amendments of 1997. It took much of
the last Congress and 4 solid months of work in this Congress to
preduce & strengthened law that would give parents and educators
the tools they needed to help children with disabilities receive a
gu&llﬁty education. Day after day, the administration, House and

enate Democrats and Republicans sat at the table in an unprece-
dented effort to achieve consensus on legislation.

The consensus we achieved must be rekindled. the communica-
tion and mutual respect that brought us a strong law must be ap-
plied in this final phase of the regulatory process. If we do not rees-
tablish last year's partnerships and find common ground, fear, divi-
sion and eﬁ%rts to amend IDEA may become more commonplace.
That is not good for kids with disabilities nor for the educational
system. We have to get things back on track, and that is the reason
we are here this morning, to lay out concerns and to discuss with
the administration thoughts from witnesses on possible solutions in
order to, hopefully, when the final regulations are promulgated, to
get back on track.

Actions spealt louder than words. Regulation, to worl, must re-
flect clarity and flexibility and be consistent with the law. It is my
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hope that by having a frank and open discussion about the pro-
posed IDEA regulations, we will facilitate the development of final
IDEA regulations that are clear, flexible and consistent with the
spirit and intent of the 1997 IDEA Amendments and good faith ne-
gotiations that led to the new law.

Clear, flexible regulations that are consistent with a statute that
everyone can understand will do a great deal to reduce the tension
that parents and educators of children with disabilities are now ex-
periencing. ,

This hearing offers everyone an opportunity to discuss major is-
sues that have arisen since the issuance of the proposed regula-
tions on October 22, 1997. It is my hope that teday, we will identify
some common ground that will substantially impact on the final
regulations of IDEA, lead to new partnerships between parents and
educators at the local level, and result in improvement in edu-
cational services for students with disabilities.

By holding this joint hearing with my good friend Bill Geodling,
chairman of the House Committee on Education and the
Workforce, we offer stakeholders an opportunity to tell us their
opinions on the proposed IDEA regulations. We have asked wit-
nesses to address specific provisions in the proposed IDEA regula-
tions.

I would like to offer some observations on what could or should
guide the development of the final IDEA regulations. First, inter-

retations of the statute that go beyond statutory text should be
imited to clarifications—clarifications that describe a range of
ways school districts could complﬁl with a particular provision.
econd, interpretations that have no basis in the 1997 IDEA
Amendments should not be included in the final regulations.

And third, policy letters that pre-date June 4, 1897 which the
Department believes warrant regulatory status should be extracted
from the proposed regulations and reissued for public comment.

Those are my thoughts and, of course, they are open for discus-
sion. I look forward to hearing the department’s rationale for these
selected regulatory provisions and the views of all witnesses with
regard to final disposition of the IDEA regulations. If we can sort
out together how the regulations should and must work when in
final form, we can fulfill the promise of last year's law. I hope ev-
eryone with an interest in children with disabilities and their fu-
ture will help us find once again the common ground on which we
stood together last June.

I want to express the regrets of Senator Frist, who could not be
with us and turn now to my good friend Bill Goedling for his open-
ing comments. Senator Kennedy has been held up on the floor.

r. Goedling?

OPENING STATEMENT OF REPRESENTATIVE GOODLING

Mr. GOODLING. Good morning. I welcome all of you here for this
hearing this morning on the Department of Education’s proposed
regulations to implement the IDEA Amendments of 1997. I want
to thank Senator Jeffords for agreeing to have this joint hearing.

For the Committee on Education and the Workforce, the IDEA
Amendments of 1997 were the culmination of over 2 years of work
to ensure that all children with disabilities receive a high-quality
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education. And by working together on what works—improvin
basic academics, increasing parental inyolvement and moving dol-
lars to the classroom—I think we can achieve this goal.

Last year, we worked in a bipartisan and bicameral fashion with
the Clinton administration to reform the Individuals with Disabil-
ities Education Act so that children with disabilities can have more
educational options and services. For several months last year, we
all worked to create this consensus legislation.

The process was truly unique and historic. In my 24 years as a
Member of Congress, I know of no authorizing legislation that has
ever gone through this kind of bipartisan, bicameral process with
representatives of the administration right at the table. Many peo-
ple came here to Washington at their own expense to participate
in our weekly meetings and to su?igest changes to ID Many of
them are back here with us in the audience today. Their voices
strongly influenced the words in this historic legislation.

The result was a good law with broad support. At the time, we
pledged to carry this spirit of the cooperation forward into the proc-
ess of writing regulations for IDEA.

Last year, as a sign of good faith, we invited Assistant Secretary
Heumann and her staff to participate on behalf of the administra-
tion during last year’s negotiating process. The administration’s ex-
tensive participation in the negotiations of an authorization bill
was completely unprecedented for our committee, and probably for
the Congress as a whole. Her active negotiations led to & number
of particular changes in the language that ultimately became law.

ur inclusion of the administration reflected our belief that the
special education law needed a consensus to ensure that the law
worked for everyone’s interests. In light of the openness extended
last year, I must admit that I am very dismayed with the manner
in which the administration has treated the Congress in the edu-
cation of regulations for this unique law.

Subcommittee Chairman Riggs and I have written Secretary
Riley on at least two occasions to express our extreme displeasure
with the manner in which the Department has deve]oged these reg-
ulations. We fully expected to be appraised during the regulato
process, a courtesy tgat would only be appropriate given the ad-
ministration’s unprecedented participation during the legislative
process.

In fact, Secretary Riley responded that, “We will do whatever is
necessary to continue this bipartisan effort in the promulgation of
the final regulations.” While some staff briefings £d occur at our
request last December, we have received no response to our Janu-
ary 20, 1998 letter, nor have we had any other subsequent contact
with the Department.

We have been told that the Department staff is too busy sorting
through the comments. While [ understand that this places de-
mands on staff time, I am fearful that the administration will re-

eat what it did when it issued the proposed regulations last Octo-

er and did not consult with the Congress until they were final and
complete. I do not believe this constitutes the agreements we made
to continue the bipartisan effort through the regulatory process.

Last year, we also pledged to work for children with special
needs, not against them. However, this year, we see that the Presi-
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dent is cutting funds for IDEA in his new budget, if you look at
inflation and at the thousands of new people who will come into
the program. When Congress mandated special education programs
in 1975, we promised to pay 40 percent of the excess cost of educat-
ing a disabled child. In fact, even with 2 years of unparalleled in-
creases provided by Republican-led Congresses, we currently pro-
vide only about 9 percent of this cost. '

Let me tell you what that means to a little city like York, PA.
They spend $6 million on special education. We send them
$350,000. You send them 40 percent of the excess cost, and I will
guarantee you, they can take care of pupil-teacher ratios, and they
can take care of building repairs. They do not need to have us do
it if we just put our money where our mouth was 24 or 25 years
ago.

We can ensure that both children with disabilities receive a free
and appropriate public education and that all children have the
best education possible if we just provide fair Federal funding for
special education.

With my Republican colleagues in both the Senate and the
House, I will fight this year as in the past to see that we continue
down the path toward paying our fair share for special education.
I sat on the Budget Committee as a member of the minority for 6
years, and Mr. Kildee and I always thought the majority was going
to listen to us and do something about the issue, but they never
did in all those years.

Last year, the Department also pledged to stick as close as pos-
sible to the statute and not impose more burdensome regulations
on local schools. However, the Department’s proposed regulations
glegﬁz exceed the spirit and the letter of the law by over-regulating

D .

The wording in this statute is very specific, and I believe that the
regulatory interpretations of it should be minimal. That is why I
have many concerns about the Department’s approach in the pro-
posed regulations. Let me share just a few of them.

First, I believe that in too many cases, the frequent use of notes
in the regulations goes well beyond clarification. In fact, many cre-
ate a new interpretation that differs from the statutory language.
The regulations also include as notes literally hundreds of old poli-
cies that were not addressed in the 1997 IDEA Amendments. We
took specific steps in the Amendments to ensure that policy mat-
ters of national importance that were not addressed in the statute
would get full and open public consideration. We required that
these issues be put through the regulatory process and be open to
public comment. The Department appears to be attempting to cir-
cumvent these new requirements. As a result, it is denying parents
and school personnel the opportunity to have full input on policies
that directly affect them.

Second, last year's compromise on the issue of student discipline
clearly lays out how schools can discipline students with disabil-
ities and the procedures that must be followed to protect a stu-
dent’s rights. However, the administration has chosen to deviate
from the statute in its proposed regulations, thus reopening this
very contentious debate.

3
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We need to get back to the commen sense agreement reached in
the Amendments where children with disabilities whose inappro-
priate conduct is unrelated to their disability may be disciplined in
the same manner as any other child.

Third, I am concerned about the effect on general education. The
proposed regulations define a gemeral curriculum for students
which sets a dmgemu:uﬁ»mcedem for the Federal Government to
begin to dictate curricula. In addition, the IDEA Amendments
greatly increase the role of regular education teachers in the edu-
cation plans for children with disabilities. We wanted them to par-
ticipate; however, Congress did not envision, as the Department’s
proposed regulations would suggest, that m%m]lam education teach-
ers often be pulled out of their classrooms for every meeting that
occurs regarding a student’s education plan. The Department needs
to provide flexibility that allows teachers to meet their responsibil-
ity in the planning of the child’s education, while minimizing their
time out of]IP the regular classroom.

Finally, I am concerned about the Department’s interpretation of
the effective date of mew Individualized Education Programs or
IEPs. While Title II of the Act states that the new IEP provisions
take effect on July 1 of this year, I do not believe that every IEP
gas to be or could possibly be redone in order to meet this effective

ate.

The intent of this effective date was to ensure that any new IEPs
or revised IEPs after July 1, 1998 meet the new requirements of
the law. It is impractical to expect that by this date, all parents
and school IEP teams will be able to reach agreements for the more
than & million IEPS that are currently in effect. This is especially
true when the final regulations have not even been published yet.

I know that many others share my concerns, and I understand
that numerous groups have contacted Secretary Rﬂg expressing
the need to provide some flexibility in implementing these require-
ments.

We do nmot want to see the administration ruin a good law
through overregulation. I believe that we need to get back to focus-
ing on quality education. We need to be doing more to encourage
the use of alternative methods for resolving disputes contained in
the statute, such as mediation, instead of always costly and time-
consuming litigation. We need to be looking for ways to decrease
the amount of paperwork instead of adding to it. And finally, we
need common sense regulation that all the stakeholders can live
with and that will allow schools and parents to work together so
that every child, regardless of disability, has the opportunity to re-
alize his or her fully potential.

I believe that this hearing offers everyone an opportunity to dis-
cuss_the critical issues arising from these regulations. I look for-
ward to hearinﬁhﬁrom the Assistant Secretary and the other wit-
nesses on how the final regulations can improve special education.
Through the testimony and dialogue we hear today, I hope that we
can identify some common ground that will substantially impact
the final regulations and get us back on track to improving edu-
cational opportunities for children with disabilities.

In closin%,lﬂ would encourage the Assistant Secretary if she can
%o find out how many students are in special education simply be-
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cause they have reading disabilities and what it is that we as a
Congress can do to make sure that teachers as a matter of fact
have the education and the training so that, first of all, they are
in a position to identify these problems, and second, they kmow
what to do with them after they have identified them. We have
tried to do that in higher education, where we are trying to get on
the backs of those who prepare teachers to do a better job in pre-
paring them to teach reading, because there are so many young-
sters oul there who are trapped simply because they have some
reading disabilities.

I expect that over the next few weeks, the administration will be
in regular contact with us and appraise us of the progress they are
making in preparation of the final regulations, so that we may be
fugﬁ informed of their likely contents prior to their release.

ank you, Mr. Chairman, and I am sorry that I took so much
time.

The CHAIRMAN. That is quite all right. It was an excellent state-
ment.

Senator Kennedy?

OPENING STATEMENT OF SENATOR KENNEDY

Senator KENNEDY. Thank you, Mr. Chairman. I want to thank
%ou for having this hearing. [ want to welcome Judy Heumann
ack to the committee and say again how much all of us value your
work in the Department over & long period of time and, I must say,
in terms of the development of the regulations as well. We are very
grateful to you for all the good work that you have done.

Thank you, Mr. Chairman and our collea%l;es who are here today
for this important hearing. I apologize for being late. As all of us
on the committee know, we have our education legislation on the
floor, so we will be in and out during the course of the hearing. But
I would just like to make a very brief opening comment.

Last year, Members of both the House and the Senate worked
hard to bring all sides together, making the needed compromises
to pass a fair, balanced and bipartisan bill. Students, parents,
teachers and school administrators left their indelible mark on this
legislation as well by putting aside the divisions of the past and
finding constructive compromises.

Now Congress owes the children and families in this rcom today
and across the country the most effective possible implementation
of this landmark legislation. For 23 years, IDEA has held out hope
to young persons with disabilities that they too can learn and that
their learning will enable them to become independent, productive
citizens and to live fulfilling lives. For millions of children with dis-
abilities, IDEA means the difference between dependence and inde-
fendence, between lost potential and productive careers. The chal-

enge we face now is to protect that promise, not to compromise it.

esterday, I had the opportunity to meet with three young stu-
dents with disabilities who are here with us teday—Chris, Charles
and Owen. They came here from Georgia to share their concerns
and to ask this Congress for two things—to give them the edu-
cational opportunity to pursue their dreams and to never go back
to the days when school-age children with disabilities were ex-
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cﬁnﬁdeid, segregated or denied educatiomal services from public
schools.

The requests of these children deserve the su%pom of every Mem-
ber of Congress, and I thank the children and their families for
being with us here today, and I assure you that your concerns will
be heard. :

One questien that is being raised in this hearing is whether a
fair balance has been achieved between the rights of a child with
a disability and school safety in regard to school suspension. Dur-
ing the debate last &ew, schools asked for additional leeway to dis-
cipline students with disebilities, to help guarantee a safe learning
environment for all students. The bill provides more flexibility for
schools to discipline students with disabilities, but this flexibility
should never be used as an excuse to exclude or segregate a dis-
abled child because of the failure to design behavior management
plans or failure to provide support and services or staff training.

Mr. Chairmen, I would like to include my full statement in the
record, and I also want to add that Senator Paul Wellstone, who
is attending Senator Terry Sanford’s funeral, is necessarily absent,
but he wanted me to ask-that his statement be included in the
record as well.

The CHARMAN. Without objection. All statements of those
present or not present will be made part of the record.

Senator KENNEDY. I thank the chair.

[The prepared statement of Senators Kennedy follows:]

PREPARED STATEMENT OF SENATOR KENNEDY

Mr. Chairman, I commend your leadership last year on the Indi-
viduals with Disabilities Education Act, and I know that all of us
on the Committee look forward to working with you to achieve its
effective implementation.

Last year, members of both the House and Senate worked hard
to bﬁn%aﬂl sides together, making the needed compromises to pass
a fair, balanced, bipartisan bill. Students, parents, teachers, and
school administrators left their indelible mark on this legislation as
well, by putting aside the divisions of the past and finding con-
structive compromises. Now, Congress owes the children and fami-
lies in this locom today and across the countﬂiy the most effective
possible implementation of this landmark legislation.

For 23 years, IDEA has held out hope to young persons with dis-
abilities tc%at they too can learn, and that their learning will enable
them to become independent and productive citizens, and live ful-
filling lives. For millions of children with disabilities, IDEA means
the difference between dependence and independence, between lost
potential and productive careers. The challenge we face now is to
protect that promise, not compromise it.

Yesterday I had the opportunity to meet three young students
with disabilities who are here with us today. Chris, Charles, and
Owen came here from Georgia to share their concerns and to ask
this Congress for two things to give them the educational oppor-
tunity to pursue their dreams, and to never go back to the days
when school-aged children with disabilities were excluded, seg-
regated, or denied educational services from public schools. The re-
quests of these children deserve the support of every member of

Q
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Congress. I thank the children and their families for being with us
today, and I assure you that your concerns will be heard. ’

One question that is being raised in this hearing is whether a
fair balance has been achieved between the rights of a child with
a disability and school safety in regard to school suspensions.

During the debate last year, schools asked for additional leews
to discipline students with disabilities, to help gusrantee a safe
learning environment for all students. The bill provides more flexi-
bility for scheols to discipline students with disabilities, but this
flesability should never be used as an excuse to exclude or seg-
regate & disabled child because of the failure to design behavioral
management plans, or the failure to provide support services or
staff training.

Research tells us that suspension and expulsion are ineffective in
changing the behavior of students in special education. When stu-
dents with disabilities are suspended or expelled and their edu-
cation is disrupted, they are likely to fall farther behind, become
more frustrated, and drop out of school altogether. This outcome is
not what Congress intended in the statute, and we most ensure
that the law is implemented in a way that protects any child
against being left out or left behind.

As we take this opportunity today to discuss the regulations for
IDEA, we must continue to honor the great goal of public edu-
cation—to give all children the opportunity to pursue their dreams.

We must be committed to every child—even those who are not
easy to reach or to teach. Thank you, Mr. Chairman, and I look for-
ward to the testimony of our witnesses at this important hearing.

The CHAIRMAN, Now, [ just want to explain what I will be doing.
Senator Coats has an amendment pending on the floor, and I am
going to allow him to go first—

Senator Coats. On the floor—not here.

The CHAIRMAN [continuing). On the flcor; right. So I will allow
him to go first and make & brief statement. Then, [ will turn to
Congressman Martinez and other members. We will all have 5
minutes for questions, and you may use that 5 minutes to make
your statement or ask questions, whichever is your preference.

Senator Coats?

OPENING STATEMENT OF SENATOR COATS

Senator CoaTs. Thank you, Mr. Chairman. I will just take 1
minute. I was just informed about half an hour ago that my
amendment was due on the floor, so I will have to leave to do that.

I just want to associate myself in the interest of time with the
remarks of the chairman and Congressman Goodling. In my 18
years in Congress, I have never witnessed a more extraordinary bi-
partisan process than what took place in pulling these IDEA
Amendments together last fall, and the administration participated
in that—nothing close. The final conference that we had was a cele-
bration of a process and an accomplishment that is extraordinarily
rare in this institution. '

I am now distressed to learn that something that we all partici-
pated in, and we were all aware of the details of, is now placed in

jeopardy because of the Department’s practices of not understand-

ing, apparently, what the intent of the Congress was—and I
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thought we were all on the same page—in implementing regula-
tions that are probably going to force us back into & process where
we will never be able to rephcate what we did before.

So I hope that we can clarify that this morning, but I have a
beok full of things here that are inconsistent with what I thought
we had all agreed on. There appears to be an ignoring of congres-
sional intent, or a misunderstanding of congressional intent. There
appears to be a process within your Department, Ms. Heumann,
that is undermining something that is extraordinarily rare. So I
hope we can impvess that upon you this morning—and you are
hearing some of it now, and you are going to hear a lot more of
it, I think. This needs to be fixed and %‘i?xe guiclkly; otherwise, we
are going to find ourselves back in with more amendments to make
sure that you understand what it is Congress is trying to do, which
we thou&ht you agreed with.

Something is going on in your Department which is a process
which is undermining what we attempted to do, and I strongly feel
that we need to fix that and fix it as soon as possible.

Mr. Chairman, thank you. .

The CHAIRMAN. Thank Xou.

Congressman Martinez?

OPENING STATEMENT OF REPRESENTATIVE MARTINEZ

Ms. MARTINEZ. Thank you, Mr. Chairman,

Good morning. I would like to join my colleagues and other Mem-
bers in thanking each of the witnesses for their participation here.

I want to especially thank Secretary Judy Heumann for appear-
ing here today. Her work on behalf of the administration ang the
millions of disabled and nondisabled children in America has been
without parallel. Her leadership and dedication during our work to
reauthorize the statute and now her work to update the regulations
has been worthy of great praise in my mind.

As my colleagues mentioned in their statements, almost a year
ago today, myself and many of the Members whom you see before
you today joined the President and others in the historic IDEA
Amendments of 1997 when they were signed into law. The collabo-
rative process, which Mr. Coats referred to, was unparalleled be-
tween the House, the Senate and the administration. The adminis-
tration sat in on all those negotiations and was fully aware of what
the intent was. I do not understand the questioning of their under-
stand of the intent. :

Along with other people from the community groups, parents,
teachers, disability advocates and school administrators, we pro-
duced what Mr. Coats referred to as a monumental piece of legisla-
tion. That has been the Nation’s premier special education law
which has the integrity and stands for years to come. IDEA in its
present form strengthens the assurances that children with disabil-
ities receive a free and appropriate public education. It does this
through the participation of children with disabilities on a State
and district-wide assessment and ensuring increased parent par-
ticipation. The statute also ensure that schools are safe for all stu-
dents, so that all students can develop and learn in a safe environ-
ment without ceasing services to those people who present a prob-
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lem or te moving them into alternate settings if that setting is not
appropriate. -

With these thoughts in mind, I wonder what are we doing here
today. Why are we having a hearing on proposed regulations on
which the Department has had substantial input in the form of
thousands of comments? Why did the majority letters inviting the
witnesses to today’s hearing raise no issues which are of concern
to parents and disability advocates? Why did the mejority invite a
witness who has publicly stated her support for opening up the
statute? If the purpose of this hearing is to address areas which
the members of our respective committees have questions about,
that is fine, but if the purpose of this hemrin%is to lay a foundation
for reopening the statute or jeopardizing the bipartisan compromise
signed into law less than 1 year ago, I put my colleagues on notice
here today-—those of us who voted for a bipartisan bill will not vote
for anything that goes back on the agreement we had when we
voted for it. [Applause.] In my opinion, the regulations with the De-

artment issued last fall bolster the language and the intent be-
ind this statute as we agreed to it.

While there are provisions in the NPRM which could benefit
from minor clarifications, let us not forget that these are proposed
regulations, and in the process in which the Department is pres-
ently involved, the review and analysis of comments is designed to
add resolution and clarification to the final product.

I do want to stress that the proposed regulations have an overall
strong statutory basis. The time all of us spent working en the re-
authorization of IDEA was well-spent and produced a very bal-
anced and strongly-supported bipartisan bill. The regulations clear-
ly follow the themes which we as Members laid out in our effort
to deal with the competing issues and the needs of children with
disabilities in the schools. )

Unfortunately, my view of the regulations is not shared by every-
one here today. Since the publication of the NPRM by the Depart-
ment, intense pressure has been exerted on Members of Congress
to lessen the protections afford to children with disabilities in the
proposed regulations. To compromise the carefully-crafted balance
achieved last year and tilt this compromise away from the children
with disabilities and their parents is wrong. I call on the Members
at this hearing and on others in Congress who care deeply about
children with disabilities to remember the spirit and commitment
we all made to the bill which we authorized in statute last year.

The intent of that bill is strongly reflected by the proposed regu-
lations the Department has issued. Let us not go down the read to-
ward undoing our hard-fought compromise or by injecting partisan-
ship into this issue; it is not necessary.

In closing, I want to refiect a little bit on what Mr. Goodling said
about the funds. We all agree that there should be more funds to
help the local school districts, but understand this, that in the first
place, the law was brought about by a U.S. Supreme Court decision
that the local school boards were denying these children an edu-
cation. It is asserted in one of the letters that we received that we
are ignoring the local school boards and that we are issuing state-
ments of distrust.
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* Well, the history proves that there should be distrust, because
history proves that these children were being isolated and not
given a fair and equal education as the other children.

The idea of cessation of service to younl%peo le who are incarcer-
ated is the dumbest idea I have ever heard. When you cease giving
services to y«murn%’s algeople who are incarcerated, you end their
chance of being rehabilitated.

Before the markup, we had a hearing which included representa-
tives from Orange County, one of the most conservative parts of
the country, and the chief of police, who is himself a conservative,
made that very statement: “Cessation of services to kids who are
in trouble is the dumbest idea I have ever heard.” That was a Re-
publican chief of police who said that.

Now, getting back to the financing, sure, we would like more fi-
nancing, but the fact of the matter is that the primary responsibil-
ity for educating these children belongs with the local scheol dis-
trict, and likewise, the financing for it belongs there, too. Realizing
what a hardship it would create on them, we decided in the law
that we passed to create a fund that would help them and assist
them with that hardship. And I especially emphasize assist them,
not carry the whole load. They have a responsibility, too.

As the court ruling was, they would have had to encumber them-
selves with the debt of educating those children themselves. We
helped them.

ith that, I would say that if the gmmose of this hearing is to
discover those things that we do need clarification of, fine, let us
do that; but let us not destroy the bi@mﬂ:ismn effort we made and
the celebration we had in signming this bill into law.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Harkin would like to make a brief statement.

OPENING STATEMENT OF SENATOR HARKIN

Senator HARKIN. Mr. Chairman, I want to again associate myself
with the remarks made by my friend, Congressman Martinez. I
think he really said it well and Mﬂlpointedly.

I also want to thank Ju eumann and her staff and all the
people at the Department of Education for all of their hard work.

Congressman Martinez said it right. We worked long and hard
on IDEA, and we reached a compromise. There is a process and a
procedure. I must say that I take great umbrage at what my friend
and colleague from {ndiamm just said, and I am sorry he had to
leave the room. To somehow say the Department is undermining
the intent of this law, I believe is just—well, I do not want to use
the words I probably would use in private—but the Department is
not undermining the law. The Department is following the letter
of the law.

We have a process and a procedure here. We pass a statute, the
Department proposes regulations, there is a comment and review
period, and then there are final regulations. I have been here for
23 years, and I have not yet seen one case where we have had this
kind of hearing after the deadline for filing comments had closed.
If they were so interested in the proposed regulations, why didn’t
they have this hearing before January 20th, before the &ad]ine
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ceased, to talk about the proposed regulations? No—we are having
it now, almost 2 months later.

Again, my friend from Pennsylvania has said that he was dis-
appointed in the way the Department developed the regs. I do not
know. All T can tell you is that our staff over here was briefed——

Mr. GOODLING. That is what [ thought.

Senator HARKIN [continuing]. Before the regulations were pro-
posed and every step of the way during the comment period, our
staff was extensively involved.

Mr. GoobLING. That is what I thought.

tf&nmfwr HarxN. And, I am informed, so was Mr. Goodling’s
staff.

Mr. GoobLING. That is not true.

Senator HarxIN, Well, I am informed that both Republican and
Democrat staff were extensively involved during the comment pe-
riod, and my staff are nodding their heads because they were there
with the Republican staff.

Mr. GOODLING. That is not true.

Senator HARKIN. [s that true, Ms. Heumann?

Ms. HEUMANN. Yes, it is.

Senator HARKIN. Thank you, Ms. Heumann. If you want to put
her under oath, you can put her under oath.

Now let me just finish on this. Obviously, all regulations need to
be clarified. That is why we have a comment period. The Depart-
ment has received over 4,500 comments. I have worked with Ms.
Heumann for many years now, and [ have every reason to believe
they will take those into account and issue the final regulations.
I know that clarification needs to be made on some of these regula-
]tgaons. That is fine. That is the way we implement the law around

ere.

I am confident that these regulations will be strong and clear
and consistent with the bipartisan compromise we enacted last
year.

Finally, let me just say again that I am concerned as you are,
Mr. Martinez, about this hearing and about sending the wrong
message. [ take my Republican colleagues at their word that the
gurpose of this hearing is simply to hear the opinions of key stake-

olders to identify some common ground. Yet the issues they iden-
tified to be discussed at toda{s hearing are rather one-sided; they
reflect only the concerns of schools and their attorneys, not the con-
cerns of parents and the disability community. As Mr. Martinez
said, two of the three witnesses invited by the majority to testify
today specifically advocate opening up the statute and amending it
in ways that would adversely affect children with disabilities and
undo the careful compromise we enacted last year.

When we reauthorized IDEA last year, we told the parents of
children with disabilities that they would have to compromise, that
the only way we could get a bill enacted was if everyone com-
promised. But we also to%d them that if they did compromise, we
would have a strong law that would be implemented and enforced,
and that there would be no further debate and no further attempt
to open up that statute. That was the agreement that we made.

Well, the parents did compromise, and [ hear about all the prob-
lems that schools have, that school districts have and teachers
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have, and my heart goes out to them, especially to the teachers,
who need help and who need support and are not ﬁetting it ade-
%mttely to deal with children with disabilities. We hear about all
these problems that the schools and the school districts have. How
about the problems that parents have? How about the agony and
the strife and the trouble they have had to go through? The his-
tmzar, as you say, is replete with this. How ut their daily lives
and when they have to get up every day with children with disabil-
ities, with hopes and dreams, knowing that if their kids get a de-
cent, appropriate public education, they can make it.

I know. I had that experience in my own family. I know what it
was like before the dark days of 1975——

The CHAIRMAN. Senator——

Senator HARKIN [continuing). And I know what has happened
since 1975. And I just want to say, Mr. Chairman, that we enacted
a strong bipartisan piece of legislation, and I want to be clear to
everyone—our word is our bond. We promised there would be no
further amendments to IDEA, and I intend to make sure we keep
that promise. [Applause.) -

The CHAIRMAN. I realize there is a lot of emotion connected with
this bill, but we are already 45 minutes into the hearing, and we
have not heard from our first witness yet.

For the record, I will State that to my knowledge, there was one
staff briefing in August of 1997 in which we participated.

Mr. GOODLING. That is correct.

The CHAIRMAN. Before we begin I have statements from Senators
Frist and Murray; and Congressmen Riggs and Norwood.

[The prepared statements of Senators Frist and Murray; and
Congressmen Riggs and Norwood follow:]

PREPARED STATEMENT OF SENATOR FRIST

For the past three years I have worked to bring common sense
changes to our nation’s special education law. During the 104th
Congress as chairman of the Senate Subcommittee on Disability
Policy I held several hearings and introduced a bill to provide re-
form to the Individuals with Disabilities Education Act (IDEA).
This bill served as a foundation for our efforts in the current Con-
gress.

In the spring of 1997, Congress reached agreement on a bill to
reform ]I]D]I'?A is bill generally improved flexibility in the law, es-
pecially regarding how to best discipline students with disabilities
who wiolate school codes of conduct. The effort to find common

ound was very difficult and required sacrifice from all parties.

en draft regulations were released last October, I was alarmed
by the Department of Education’s heavy handedness in misinter-
preting the revised law. I understand that this was done with the
view that it will help protect students with disabilities. I would
argue that it in fact hurts them in the long run.

n its attempt, the ]Deﬁartment has placed more burdens on
schools and undoinE the flexibility that the Congress intended to
give schools. This has only served to further alienate those who
need flexibility to provide a safe environment in which all children
can learn. I have traveled extensively in Tennessee and visited
many schools and one of the main concerns I hear is that the draft
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reﬁula&ion will impose undue hardship and added burden on
schools in order to comply with the law. Instead of working to-
gether, advocates for the disabled and school administrators are ar-
guing over the finer points of the draft regulations and law. I am—
concerned that they are focused on preventing lawsuits, not on edu-
cating children with disabilities.

I would like to acknowledge the leadership of Chairman Jeffords
and Cheairman Goodling in holding this hearing to examine the
draft regulations. I am confident that we can work together to en-
sure gfmt the flexibility we agreed to in the spring of 1997 is main-
tained.

PREPARED STATEMENT OF SENATOR MURRAY

Thank you Mr. Chairman. The passage of the Individuals with
Disabilities Education Act Amendments of 1997 was accomplished
in & most unique way. It was a bicameral, bipartisan Congressional
process, involving the White House and the Department of Edu-
cation. Extensive negotiations over a lengthy period of time pro-
duced a law which took into consideration the full range of needs
and viewpoints—those of children and parents, general and special
educators, principals and administrators, state and local edu-
cational agencies and the public.

The true uniqueness of this legislation is that balance was
achieved between potentially competing interests. This law has as-
sured essential civil rights protections for children with disabilities,
and in providing a methed of implementing these rights, a bal-
anced apﬁroach was used. We must make sure the final regulations
provide the same balance between interests. :

Although the passage of IDEA '97 was monumental, we are not
done yet. Adequate fundin% of IDEA is essential. | am seeking to
increase appropriations for IDEA this year and every year until the
federal government lives up to its 40 percent share of the cost of
educating children with disabilities. The mandates and reforms re-

uired in IDEA '97 can not be made without a substantial federal

nding increase.

It is also clear from the Reauthorization of IDEA 97 that infor-
mation sharing is paramount, now more than ever. Never in the 20
year history of IDEA, dating back to 1977, has a major rewrite of
the law been attempted. It is not surprising that the regulatory
changes seem comprehensive and massive. The need for informa-
tion-sharing is even more important because this was the first
major overhaul and rewrite of IDEA.

e statute requires each state to have a comprehensive plan for
training which provides technical assistance for all individuals who
work with students with disabilities, including paraprofessionals,
bus drivers, school food service personnel, along with educators,
school nurses, sccial workers, principals and scheol administrators.

The law also provides for training programs to be provided via
competitive grants. The specific training areas include: help with
reducing the paperwork on Individual Education Plans, developing
appropriate alternative settings, discipline training, sharing of
best-practices in mediation, technology considerations that will
suﬁ)pon student achievement and appropriate use of assistive tech-
nology. This training is so crucial that it is imperative that we ap-
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propriate adequate funds for this program. Currently, we know
that various state and local school districts do an excellent job of
providing training in the areas of mediation and discipline. If we
do not provide adeguate funding for this type of training we are in-
viting disaster.

Additionally, we must reduce the paper work. We must not firus-
trate teachers with mounds of paperwork and keep them firom
spending time doing what they love, and what we need them to
de—teaching. Instead of making a difference in students’ lives, our
teachers are being buried in paperwork and constantly feeling in-
timidated by the possibility of making an error. The %nal regula-
tions must subtract, not add to the paperworlk.

Even with the passage of IDEA '97, I predict there are still prob-
lem areas that will anse which the law does not address. For in-
stance, we have not provided for adequate school facilities or per-
sonnel to properly handle the legal requirement of alternative
placements for students with disabilities who exhibit dangerous or
violent behavior. We need to provide adequate funding, training
and facilities in order to effectively implement interim placement
requirements. I know the law does not answer all of the problems
and I remain committed to being part of the solution.

Mr. Chairman, I conclude by urging all members of Congress to
vote for the adequate funding of ]IDIEK and to support a regulatory
process which achieves balance between the many interests in our
educational process. :

Thank you.

PREPARED STATEMENT OF REPRESENTATIVE RIGGS

Thanlk you, Mr. Chairman. As a principal author of the IDEA
Amendments of 1997, I too am concerned about the Department’s
implementation of this historic legislation and its treatment of the
finely-crafied, delicate compromises contained within it.

I share Mr. Good]ings concerns apout the low priority that the
President has put on funding for IDEA. I too am sorry to see that
the Clinton Administration has chosen to cut special education
funding. Factoring in inflation and new children coming into the
system, the Clinton budget for Part B of IDEA is a 2 percent cut
to schools. The President has decided to back awax from support
for tried and true education ?ro ams such as IDEA so he can roll
out $20 billion in new federal education programs on which he can
leave his imprint. If the President would first fund the federal spe-
cial education mandate to local schools, communities would have
the funds to do the things the President has proposed such as
building new schools, hiring more teachers, reducing class size and
buying more computers.

am equally dismayed over the manner in which the Clinton Ad-
ministration has dealt with the Congress on these regulations. Last
year, we dealt the Administration into the negotiations to get a law
that everyone could live with. It's unfortunate that the Administra-
tion has not reciprocated. The Department’s bureaucrats have writ-
ten these regulations in seclusion, without the continuous, -open
and honest consultation and collaboration that was a hallmark of
last year’s Act.

ERIC
20



16

One issue that continues to concern me is how the Department
of Education proposes to implement Public Law 105-17 with regard
to providing special education services to students with disabilities
who are incarcerated in adult prisons. This issue was vigorously
debated during the consideration of the 1997 IDEA amendments
and the Administration was at the table when these provisions
were adopted. The Administration knows full well that the new law
clarifies how services are to be provided to individuals in adult
prisons who have been tried and convicted as adults.

The legislative history, as well as the statutory language, clearly
indicate that a State may now delegate its obligation to oversee
prison education to the prison system or the State adult correc-
tional department. Standards relating to IDEA services, placement,
and paperwork may also be relaxed to acknowledge the unique se-
curity requirements of the prison environment. It also allows
States, at their discretion, to deny services for adult prisoners
while forfeiting only the pro rata share of Federal funding for that
small segment of the total IDEA eligible population.

This means that if California decides to deny services to adult
%ﬁson inmates, the U.S. Department of Education can only reduce

alifornials total Federal allocation by a small percentage instead
of withholding the entire allocation, as the department is currently
thn‘eatening to do. This is the only enforcement action available
under the law to the Secretary in these cases.

This is an important issue to my home state of California. Cali-
fornia receives the larﬁest amount of IDEA, Part B funding in the
Nation—over $300 million. There are half a million students with
disabilities in California who benefit from the educational services
that this money helps pz%y for. Governor Wilson and I have worked
closely on this matter for the past year. We cannot sit by and
watch the Department of Education jeopardize the provision of
services to millions of disabled children over its concerns about how
well the State is serving adult prisoners under the Act. We ex-
pressly limited the Secretary’s authority in this area for this very
reason.

Despite the clear legislative histoxgr on this issue, the Depart-
ment’s proposed regulations have added language that allows the
Secretary to take additional enforcement actions. These actions in-
clude withholding further payments to the State under part B of
the Act, referring the matter to the Department of Justice for en-
forcement, or any other enforcement action authorized by law. This
concerns me because the statute makes a clear exception to the
Secretary’s general enforcement authority in section 616(c) of Pub-
lic Law 105-17.

Simply put, section 300.587(b) of the proposed regulation violates
the statute. There is no basis in the statute or legislative history
for this ill-advised regulatory language. I strongly urge the Depart-
ment to delete the reference in this section that allows the Sec-
retary numerous enforcement actions in this case.

While I wrote to Secretary Riley earlier this year outlining my
concerns over this issue, it's clear that I have to do a little more
to ﬁet the Department’s attention. That's why I recently introduced
H.R. 3254, The IDEA Technical Amendments Act of 1998, that
would further clarify the statute and make this language even
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more explicit. Over the coming weeks, I hope that we can work out
a solution that carries out the intent of the law.

Finally, let me sa&l that where we go from here is important. We
need te recm]}lgfcure at bipartisan, bicameral spirit of ccoperation
that made the IDEA Amendments of 1997 a leap forward in jm-
proving educational opportunities for children with disabilities. For
this to happen, Congress needs to be kept informed and consulted
to ensure that the final regulations implementing these historic re-
forms are consistent with the statute and are workable for parents
and those involved in educating the children who are served under
IDEA. T urge the Administration to agree to join with us today in
moving toward this goal.

PREPARED STATEMENT OF REPRESENTATIVE NORWOOD

Mr. Chairman, thank you for taking the time to hold hearings on
the Individuals with Disabilities Education Act. I must say that
when I talk to teachers and school superintendents back home, this
is one of the greatest topics of concern. I welcome the oplportunity
to learn more about IDEA, especially about the federa Depart-
ment’s regulations implementing the new law we passed last year.

Let me begin by stating that I doubt that there can be a more
important job in America than the teaching of our children. This
is especially true of our special education teachers. Education for
those with disabilities allows all of our children to have the oppor-
tunity to learn and succeed. Ensuring that all our children have a
sefe and orderly environment within which to learn must be & top
priority.

flfl.t is from this standpoint that I approach the question of IDEA
reform,

Most every teacher I have talked with about IDEA brings up the
need for disciplinary reform. Teacher’s tell me that there is a great
double standard that exists when disciplining disabled students. It
is nearly impossible to suspend or expel a child that is disabled—
no matter what they may have done. We need to allow our teachers
to treat students equally when it comes to maintaining safety and
a well-ordered learning environment in the classroom.

After all, equality was what the original IDEA law was about.
Teachers are very concerned for their own safety and well-being, as
well as that of their students. I have been told of several instances
where students who were disabled in name only—maybe they are
not reading up to their grade level—were taking advantage of their
“status” to avoid any consequences for their actions. In fact, this
8] %ears to be a more common practice than I ever dreamed pos-
sible.

Mr. Chairman, we need to make sure that our teachers and stu-
dents are protected, while at the same time ensuring that disabled
students are treated fairly. This is critical if we are going to make
sure that our children—disabled and non-disabled—have a good
learning environment and geod order at their schools. Learning
will soon become a casualty if we do not do this. And soon enough,
our children will become economic casualties if they do not learn
well. I believe that we should trust our teachers to determine who
should be in the classroom.They will know first hand which stu-
dents are discipline problems and which students are just having
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a hard time reading up to their grade level. They will know how
to deal compassionately with those students with disabilities who,
because of their disability, may be disrupting the classroom experi-
ence of others. We can and should provide a good education for all
without putting our teachers in an untenable position.

Mr. Chairman, we must also provide real financial relief to our
states and school districts. This program is probably the greatest
of all unfunded federal mandates. Washington might cover about 9
percent of the cost of the program, we're supposed to cover 40 per-
cent! That leaves the states and localities with a bill of perhaps 30
to 50 billion dollars! We need to do more. That is why I have spon-
sored amendments to the Education Appropriations bill to increase
funding for IDEA by reducing funding from other less necessary
programs.

In closing Mr. Chairman, let- me stress that last year’s bill was
just the beginning of needed reforms. And given the way the ad-
ministration is writing the reg’s to enforce that bill, even those re-
forms may be subverted.

Mr. Chairman, the IDEA program is still in dire need of reform.
That is clear to me every time I go to a school back home. Cur
teachers are pleading for relief from its onerous burdens. Let us
heed their plea for help and in so doing help our children perform
better at school.

Thank you and I yield back the balance of my time.

The CHAIRMAN. Our first witness is Secretary Heumann. Madam
Secretary, thank you for your testimony. I have read it. In it, you
review for all of us the process by which the Department collected
information prior to formulating the proposed regulations. I want
to thanls you for allowing Dr. Reynolgs of your staff to join me in
a %»ubllic forum on IDEA in Vermont recently, which was very help-
ful. We had a lively exchange about IDEA and the regulations, and
I know we will have a similar lively exchange here today. So I look
forward to your testimony, which I have reag.

Please proceed.

STATEMENT OF JUDITH E. HEUMANN, ASSISTANT SECRETARY
FOR SPECIAL EDUCATION AND REHABILITATIVE SERVICES,
U.S. DEPARTMENT OF EDUCATION, WASHINGTON, DC, AC-
COMPANIED BY JAMIE STUDLEY, ACTING ASSISTANT SEC-
RETARY, OFFICE OF GENERAL COUNSEL, AND THOMAS
HEHIR, DIRECTOR OF SPECIAL EDUCATION PROGRAMS

Ms. HEUMANN. Mr. Chairman, thank you also for allowing Ms.
Reynolds to accompany you. It was goeod tiat I was able to go home
and by with my mom for Passover; so thank you.

Mr. Chairman, I would like to introduce, to my left, the Acting
Assistant Secretary for the Office of General Counsel, Jamie
%““ﬁ?ley’ and to my right, the Director of Special Education, Tom

ehir.

I would like to thank you and Mr. Goodling and the members of
the committee for the opportunity to appear at this joint hearing
of the House Committee on Education and the Workforce and the
Senate Committee on Labor and Human Resources.

I welcome this chance to talk with you today about the Depart-
ment’s education of the regulations necessary to implement the In-
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dividuals with Disabilities Education Act of 1997. The extraor-
dinary bipartisan and bicameral process through which the IDEA
1997 statute was developed, although at times difficult, was well
worth the effort. The end result was a fair bill that reaffirms the
constitutional right of children with disabilities to an equal edu-
cational opportunity, and at the same time, it recognizes the legiti-
mate concerns of State and local education agencies responsible for
implementing the law.

I would be remiss if I did not say from the outset that IDEA
1997 improves and reforms special education in a very crucial way.
Special education is now linked more closely to general education
reforms, thus helping ensure better educational results for children
with disabilities.

First, IDEA 1997 accomplishes this by ensuring children’s par-
ticipation in the general education curriculum with their non-
disabled peers. Second, it accomplishes this by requiring increased
accountability through participation of these children in State and
district-wide assessments. And third, it guarantees increased
meaningful participation of parents in their children’s education.
And finally, IDEA 1997 promotes good, coordinated-based services
to students with disabilities.

We all want to make sure that schools are safe and conducive to
learning for all children. Based-on the agreements built into IDEA
1997, we are much closer to making this possible. And let us not
forget that the new law is directed toward reducing burdensome
paperwork to the greatest extent possible.

When IDEA 1997 was signed into law, we in the Department felt
a great responsibility to the disabled children, parents, and the
education community to move rapidly to produce clear rules. We
were committed to promulgating regulations that were necessary to
improve the quality and equality of services to children with dis-
abilities of all ages, and only when necessary to facilitate imple-
mentation in the field.

When regulations in fact are necessary, our goal has been to
strive for flexibility, equity and limited burden. In the education of
the NPRM, we used a very collaborative approach. We sought input
and suggestions from a wide constituent base representing all
groups and individuals with a deep commitment and vested inter-
est in the education of children with disabilities.

For example, we thought it was important to get input from the
field on what should become proposed regulations, so we did sev-
eral things. First, throughout June and July, we conducted a series
of meetings with interest groups, including parents, school boards,
school administrators and teachers, to solicit their input.

Second, 3 weeks after the law was signed, we published a notice
in the Federal Register soliciting advice and recommendations on
regulatory issues from the public. By the end of August, we had re-
ceived 334 written comments.

Third, we arranged for six regional workshops for State directors
of special education to be trained in the new statutory require-
ments.

Fourth, we conducted onsite meetings with 49 State educational
agencies. At these meetings, each State brought together its own
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Ei%x]lg‘g-tuencies to develop steps for local implementation of the new

And fifth, in response to numerous requests from the field, the
Department drafted a question-and-answer document offering imi-
tial guidance regarding the removal of students from their current
placement for 10 scheol days or less.

In addition, as part of our open collaborative process, the Direc-
tor of Special Education Programs, Dr. Tom Hehir, and I made nu-
merous presentations at national, State and regional conferences.

it is our belief that we made every effort to ensure active and
memninﬁful involvement of the genera public in developing these
proposed regulations. While pursuing this, we drafted the proposed
regulations and had the NPRM on the street in just over 4 months
from the date that the bill was signed into law. As you can imag-
ine, that was an enormous accomplishment to which I owe my s
a great deal of gratitude.

ut we all fervently believed the results would be worth the
extra effort, and they were. We set a very ambitious schedule, and
I believe our publication of the NPRM was among the most prompt
taken for any program of similar complexity.

Immediately following the October 22, 1997 publication of the
NPRM, we conducted seven public meetings—in Boston, Atlanta,
Dallas, Washington, DC, San Francisco, Denver and Chicago. Tom
or I were at all of t}nose, as well as staff. At the end of the 90-day
public comment period, we had received over 4,500 written com-
ments from a very wide range of individuals and organizations in-
terested in the education of children with disabilities. These in-
cluded letters from virtually every meajor national advocate and
professional association and letters from individual parents, per-
sons with disabilities, teachers, administrators and others. Their
response was most gratifying. It indicated that people cared greatly
about these issues. o

We have also received approximately 50 letters from Members of
Congress, including the letter of January 20th to Secretary Riley
from Chairman odling, Chairman Jeffords, Chairman Riggs,
Senator Coats, Senator Frist and the Majority Leader, commenting
on the Department’s NPRM. In addition, we have met a number
of times with congressional staff of both parties to answer ques-
tions ra\i;%mrding provisions in the NPRM about which you had con-
cerns. We viewed these meetings are very helpful and extremely
productive. .

The comments as a whole addressed many sections of the regula-
tions—for example, discipline, IEPs and proecedural safeguards. We
also reviewed numerous comments on issues which had been the
cornerstone of the current regulations but were not changed by
IDEA 1997.

Many people assumed that a number of provisions retained from
the current regulations were new requirements. However, what the
NPRM has done in actuality is to provide many constituents with
an opportunity to take a geod, hard look at the IDEA requirements.

We are glad that so many people have offered their comments.
Judging from the breadth of comments, this law and these regula-
tions clearly make a real difference in the day-to-day education of
our children.
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Our staff is working virtuslly around-the-clock to complete the
analysis of the comments and to make preliminary determinations
about changes we should recommend to the Secretary for the final
regulations. A detsiled analysis of the 4,500 comments received
and the changes that have been made as a result of those com-
ments will accompany the final regulations. The perspectives of in-
dividuals and groups of parents, teachers, State and local officials
and individuals with disabilities are immensely important to us,
and I personally came here today to assure you that as Members
of Congress, your comments always carry great weight in our ac-
tivities.

We at the Department of Education are committed to continuing
our cooperative bipartisan efforts with you to ensure effective im-
plementation of the statutory requirements of IDEA 1997.

At this foint, I would like to address one of the issues you asked
me to address today in the area of discipline and our proposal to
limit suspensions without educational services to 10 days in a
scheol year.

First, it is important to realize that we decided to regulate on
this issue in part to respond to requests from both congressional
staff and the education community that we address this issue.
School administrators in particular wanted us to provide guidance
because the statute was lbeim% read by some to require services the
first day a child is suspended. We responded by issuing guidance
in the form of & memorandum to the Chief State School Officers.
Later, we included language in the NPRM permitting a child to be
suspended without services for a total of 10 days in a school year.
We briefed staff in the House and Senate, Democrats and Repub-
licans, prior to the release of this guidance.

We developed this proposal on the basis of the statutory lan-
guage and the legislative history and the principles we believed
were reflected in the 1997 Amendments—namely, that to help
schools provide safe and disciplined environments that are condu-
cive to learning by all children; to ensure that schools provide time-
ly, positive interventions to address behavior that impedes the
learning of a child with a disability or other children; to make sure
that children with disabilities are not punished for behavior that
is related to their disabilities; and to keep children with disabilities
connected to education even when they are appropriately subjected
to disciplinary measures.

It is our belief that the proposal in the NPRM would give schools
the ability to deal immediately and effectively with student behav-
ior not conducive to learning. As indicated in the NPRM, schools
would have the authority to repeatedly remove children with dis-
abilities for up to 10 days without the concurrence of their parents
as long as such removal does not constitute a pattern of exclusion.

Schools would have the discretion to determine where the child
is to be placed during any removal that is 10 days or fewer—for
example, a child who could be sent home or placed in an alter-
native school. Additionally under our proposal, a child could be re-
moved for a total of 10 days in the school year without receiving
any services.

¢ the same time in developing our proposal, we considered the
adverse impact that cessation of educational services can have on
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the child’s success in school. A series of short-term suspensions
over the course of a school year could easily lead to educational
failure if the child is cut oﬂfy from educational services. Congress
clearly recognized the importance of continuing education by explic-
itly requiring services for students who have been suspended or ex-
pelled. As we thought about how to interpret the statute, we con-
cluded that services were just as important for the child who has
been repeatedly suspended for minor violations of school code as for
8 chilllddwho has received a long-term suspension or who has been
expelled.

If our overarching goal is to promote educational success for all
children, we need to ensure that the children who are most at risk
of failure, most at risk of dropping out, stay connected to education.
To help ensure that schools take steps to prevent further behav-
ioral problems and do not unfairly punish children for behavior re-
lated to their disabilities, we also propose that schools be required
to convene the IEP team to address these matters once a child has
been suspended for a total of 10 days. Again, the statute was being
read by some to require the IEP team to meet the first time a chil
was suspended for even a day.

While we believe that both children and schools would benefit
from giving early attention to understanding and addressing be-
havioral problems, we concluded that the IEP team should not be
required to meet as a matter of law unless the child was engaged
in significant or repeated misconduct; hence, the 11th day rule.

Basically, we tried to develop a proposal that would help schools
respond appropriately to a child’s behavior, consistent with each
child’s right to an a%propriate education that would promote the
use of appropriate behavioral intervention and that would increase
the likelihood of success in schools and school completion for some
of our most at-risk students without unduly burdening schools.

While we are seriously considering and analyzing all of the com-
ments we received on this proposal, we believe that our 11th da
rule is consistent with the principles reflected in the 1997 Amend-
ments to IDEA.

In closing, I want to mention that we are committed to publish-
ing the final regulations this spring, and we are doing everything
humanly possible to complete the analysis of the 4,560 comments,
develop recommendations for the final regulations based on that
analysis, and present the analysis and recommendations to the
Secretary for his final decisions.

IDEA 1997 and its pending regulations represent an important
opportunity to support children with disabilities in meeting the
same high standards of achievement we expect of their class-
mates—to stay in school, graduate, become productive, employed
citizens. To further this effort, we also will be working to provide
parents, teachers, administrators and others with the research-
based tools needed to improve classroom results. A key element of
this effort will be the establishment of partnerships with associa-
tions and organizations to meet the needs of four audiences—fami-
lies, local-level administrators, teachers and services providers, and
policymalkers. Each of these partnerships will address its member-
ship’s needs to understand the changes to the law and implications
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of these changes for their roles in improving results for children
with disabilities.

The Department will support new institutes and centers to ad-
dress particular requirements in IDEA 1997. And last, the Office
of Special Education Programs will support an evaluation of the
impact of the changes of IDEA 1997 in practice and policy.

hairman Goodling, Chairman Jeffords and other members of
the committee, like you, we view this hearing as a continuation of
the collaborative and bipartisan effort that has characterized the
pass%ﬁe of this legislation. By supporting children with disabilities
and their families as they endeavor to attain a quality education
in this great Nation, all of us will benefit.

For too long, we as disabled people have been separate and un-
equal. Now, through our joint hard work and our vision, we can see
a brighter future where no child is discriminated against because
of a disability. I, like you, have fought for the rights of disabled
children. Quality education is the key to both higher education and
employment. Join me in ensuring that children with disabilities re-
ceive a quality education today so that we can assure them of a
quality life tomorrow.

We look forward to the opportunity of responding to questions at
this time.

[The prepared statement of Ms. Heumann may be found in the
appendix.]

The CHAIRMAN. Thank you, Ms. Heumann. We appreciate your
testimony, and as you know, there will be some friendly questions
as well as some not so friendly questions. Let me start with a
friendly one, since we discussed this.

During the reauthorization and actually the appropriations of
funds, taking into consideration that more money would be forth-
coming, we wanted to make sure that the States would not cut
back their funding if the Federal Government increased their fund-
;{t;g.dl However, my State did the opposite; Vermont increased their

nding.

This presents a problem as to whether the local school districts
can cut back and supplement with the State funding, because it is
in excess of what the State is presently doing. The purpose of Ver-
mont’s action was to try to reduce the amount of lecal funds to help
the school districts out.

So I have two questions. First, are you aware of this problem—
and I think we brought that up with you in Vermont—and second,
do you think we would be able to address that problem in final reg-
ulations so that Vermont will not be penalized for increasing their

dmﬁ'{E A

Ms. HEUMANN, We have received your comments on this, and we
are currently looking into it and will certainly give is consideration
as we move forward with the regulations.

The CHAIRMAN. Well, I hope it is good consideration.

It would be helpful to know your rationale for the provisions in
the proposed regulations that we asked you to address in our letter
of invitation. I am particularly interested in those proposed regu-
latory provisions that are not specified in Public Law 105-17 or dis-
cussed or agreed to in the IDEA working group. I assume my col-
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leagues will have similar interest, and I want to concentrate first
on a couple of them. ’

The proposed regulations, for instance, would allow hearing offi-
cers in addition to courts to award attorney’s fees. What was your
rationale for including this authorization, and what is the legal
basis for it? There is nothing in the statute that provides for that.

Ms. HEUMANN. States already have the latitude, Senator Jef-
fords, to allow hearing officers to make awards of attorney’s fees.
We were not giving States an authority that they do not already
have; we were just articulating the fact that they have that author-
ity.
The CHAIRMAN. A more problematical area is the questions and
answers issued by the Office of Special Education Programs last
September, which State that, quote: “We recognize that the statute
is susceptiﬁ)]e to a number of interpretations in some areas related
to discipline. But the position enunciated below represents what we
believe to be a better reading of the statute.”

Since you were a participating member with us in the education
of the statute, why do you believe that the interpretations made by
the Department are a better reading of the statute? In particular,
during the IDEA negotiations and congressional debate, every ref-
erence made to 10 days indicated that the Honig case was being
codified into mew law. The Honig case set forth that schools can
unilaterally remove children for up to 10 days for any reason at the
school’s discretion.

Every court case and Department of Education policy letter since
Honig addressing the issue indicate that the 10-day period is per
incident and not cumulative. You were involved in these negotia-
tions, and you were aware of this, yet your proposed regulations
State that the 10-day limit is per school year rather than per inci-
dent. Where did you come up with this interpretation, and why did
you deviate from the statute on this very important issue?

Ms. HEUMANN. Mr. chairman, we do not believe that we deviated
from the intent of the statute. First of all, we began to hear, after
the statute was signed, as a result of both the notice that we had
put in the Federal Register, asking for individuals to give us com-
ments in the areas that they wanted us to regulate on, that this
was an area that needed greater clarification. And as I know you
know, one of the attempts of regulations is to give greater clarifica-
tion so that the field can in fact appropriately implement the stat-
utes.

We certainly did not intend to_over-regulate on this issue, but
felt that the 1ssue and the complexity of the discipline language
warranted further review.

When we sat down to develop this particular provision, it was
our belief that we needed to look at issues that the committees had
agreed on regarding no cessation of services, the fact that we need-
ed to look at whether or not the fact that we needed to do a mani-
festation determination and that the committee had also agreed
that there was a need to do behavioral assessments.

We believe that we were articulating the best work, that, taking
everything together and not looking at individual aspects of the
discipline provigions, but teking them as a whole, we needed to
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make sure that schools were safe for all children, that the rights
of children with disabilities were being protected.

Now, we have received many comments on this issue regarding
the 11-day rule, and we certain are taking these comments seri-
ously into consideration. I do believe that the proposal that we had
in the NPRM, however, is a balanced proposal which is a reason-
able interpretation of the statute.

The CHAIRMAN. Well, as you know, we have a difference of opin-
ion on that. My time has expired——

-Ms. HEUMANN. Mr. Chairman, I would like to make one other
comment, and that is that, as I said previously, prior to our releas-
ing our policy guidance to the field last September, we did invite
members of the House and Senate side, Republican and Democratic
staff, to review our proposal. At that time, we did not receive com-
ments from staff that they disagreed with the proposal that we
were putting forward.

The CHAIRMAN. Chairman Goedling?

Mr. GOODLING. I thank the chairman for yielding.

First of all, I want to make it clear that I did not come here to
have some partisan wrangling, and I take a back seat to no one
here, including the Senator from lowa, when it comes to wanting
to make sure that every child in this country has an equal oppor-
tunity for an excellent education. I do not want to hear rhetoric
about State and local government responsibility for funding coming
from that side of the ausle.

If our bond is our word, then the 40 percent is also our word. The
100 percent mandate came from the Federal level, and the 40 per-
cent of excess costs was to come from the Federal level. You had
20 years to do it and did not get anywhere near it. So I do not want
to hear that kind of rhetoric,%l did not come here to “roast” the As-
sistant Secretary. She was a very important player in bringing
about the legislation that we brought. .

I came here because I want to get us back to the “love-in” that
we were in at the end of May last year and the first week in June
this last year. I have to make it very clear that you did have a
briefing with my staff in August—one hour—Dbasically, on the 10-
day discipline issue. We did not hear from that point on—even
though we asked for the opportunity to participate regularly. We
did not hear until you called us on Monday before the release. You
briefed us on Tuesday, and you issued them on Wednesday. And
of course, we are still waiting for the response which you just gave
to the letter of January 20.

Ms. HEUMANN. But Mr. Goodling, I just would like to say that
while the briefing may have been one hour, staff would have been
more than willing to brief more extensively if in fact we received
comments from staff indicating that they wanted further discus-
sion. It was the understanding of my staff that the briefing was a
successful briefing, with an agreement on what we had presented.

Mr. GOODLING. But we were asking to participate regularly, and
the next participation, as I indicated, was when you called us to
tell us that you were going to brief us the next day and issue the
regulations the next day.

s. HEUMANN. I just want to say on the record that we have
been spending an incredible amount of time working on these is-
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sues. We have not had long delays or lapses in time where we were
working on something else before we briefed staff. This was an
issue that we worked on very rapidly because we were concerned
that as the schools were opening up, we wanted to make sure that
we were at least able to give guidance regarding what we believed
an appropriate interpretation of this provision of the statute was.

So that in essence, we really did try to do everything to assure
that all were involved in this process. And we did hold a series of
briefings in December for Refublican and Democratic staff on the
House and Senate side—at least three briefin where we had
ample time, and we gave staff as much time as ﬁey wanted to dis-
cuss what was in the NPRM.

Mr. GOODLING. Again, we would have been very happy to help
you every step of the way and probably could have.

Let me ask you one question—as I said, I am not here to “roast”
you or to have a partisan discussion. I want to tr{ to make sure
that by the time we are finished with all of this, all students have
an equal opportunity for a good education. My question is—and I
talked about the city of York a little while ago—you said that one
of your regulatory goals is limited burden, and I want to make sure
that when we get down to where the rubber meets the road that
that actually happens. The reason I mention that is because the
IEP from the city of York went from four pages to nine pages; the
parental rights information went from nine pages to 19 pages—this
is all of that information. And I want to make sure that as a mat-
ter of fact, you are doing what you said you want to do, and what
you said is that you want limited burden.

This does not help the child; this does not help the teacher. It
takes away from both.

Ms. HEUMANN. Mr. Chairman, my staff would be more than glad
to review the documents that you have to determine whether or not
the increased number of pages are the result of the Federal statute
or of interpretations of the State or local community.

We have been requested in the past to review documents, and in
most cases, have found that the significant increases in numbers
of pages beingerequired in fact are not the result of Federal statute.
So we would be glad to do that for you.

Mr. GooDLING. Well, we just want to make sure. You know their
fear of the heavy hand of the Federal Government. They are goin
to meke darned sure that they have crossed every “T” and dotteﬁ
every “I” and I guess that is how they have come up with about
10 or 12 more pages.

Ms. HEUMANN. Well, I also want to say that there were a num-
ber of provisions that were integrated into the IEP in the statute
that we all agreed on, and I think some of the additions in the IEP,
like the need to discuss whether or not & child needs technology,
whether or not a child needs a behavioral intervention plan, those
would be new requirements on the IEP. We would argue that most
of those, however, should have been being implemented in practice
before and that what we all did was to integrate that into the stat-
ute. So that would be some of the increased requirements.

But as [ just want to reiterate, we would be glad to review those
papers to see whether all of those increases are a result of the Fed-
eral requirements.



27

The CHAIRMAN. Senator Harkin?

Senator HARKIN. Mr. Chairman, I think I took enough time in
my opening statement. I will again yield on my time on questions.
I iellieve tt%mﬁ; the last question on discipline was adequately an-
swered; that the process is well underway and that briefings were
held. I see no reason to further get involved in that subject area
whatsoever.

I just wanted to cover one area that dealt with school adminis-
trators and teachers and others who have to implement the
changes. How has the Department been helping the States and the
scheol districts to implement the Amendments, and how does the
Department plan to provide the necessary technical assistance to
ensure proper implementation?

It gets back @ little bit to what Congressman Goodling was say-
ing about this increased paperwork. I was nodding my head when
you answered because I had investigated that in the past and
found that in many cases, these were State and not Federal re-
quirements that required the increased ﬁmf)erwork. But again, I
guess [ need to know how you intend to help the local school dis-
tricts and teachers and others understand this law and understand
these regulations. .

I think we have a couple witnesses coming up, and I have read
their testimony and previous letters, and I think there is just a
lack of understanding there, and I believe the burden is on you to
get that information out.

Ms. HEUMANN. Thank you, Senator Harkin.

Let me reiterate & number of things that I said in my testimony
and expand on it. First of all, like you, we believe that technical
assistance is really one of the most critical elements to assure that
this law is appropriately implemented. And we in fact believe that
we not only need to be providing effective technical assistance to
State and local educational communities about the substance of the
law, but it is also critically important that we take the practices
that we have learned through our research and integrate that so
that the field can understand, for example, not just what the stat-
ute stipulates around discipline, but how in fact to assure that good
practices can be provided to assure that discipline can be occurring
within schools and for individual children with disabilities.

So for example, this summer, we will be holding a series of sum-
mer institutes that will be pulling together educators at the State
and lecal level, that will be providing them with information on the
statute as well as providing them with information on best prac-
tices. We currently have out on the street an RFP which will allow
for four grants to be provided in the area of technical assistance.
Each one of those will be approximately $1.5 million. As I said, one
will be for parents, one for policymakers, one for administrators,
and one for teachers and services providers.

It is the intent of those technical assistance grants, again, to Pro-
vide significant dollars which the associations themselves will be
able to provide significant guidance on. They will be developing the
methodology that they believe are most appropriate to assure that
their respective audiences are effectively being trained on technical
assistance, and those four projects will also be required to be work-
ing together, because one of thé results of the bipartisan/bicameral
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agreement was also for the first time to bring together parents and
representatives from the education community.

t is our hope that we will have a meaningful relationship devel-
oped, not contentious, that will allow State and local educators and
parents to work more effectively together on the implementation of
the statute.

Senator HARKIN. One complaint that I hear a lot—when you dig
behind the complaints that come in, a lot of it comes down to the
poor teacher in the classroom. That teacher is overburdened, with
probably teo many students in the classroom as it is. They are try-
ing to deal with kids with disabilities, and they are not trained in
that area; they do not understand it, and they get frustrated, and
I can understand that frustration. So I am concerned about getting
the information to the teachers and what we can do to help them.
And do you have any kind of a hotline or anything that is estab-
lished where educators can get information and help on an imme-
diate basis?

Ms. HEUMANN. Let me say on the grants that I was just talking
about, one of the requirements for the grantees will be that they
in fact are able to answer questions from their respective commu-
nities. So the grants that will be given to the teachers and service
providers will %ve a requirement in them that they are able to an-
swers from the field.

There are & number of other grants that we also have coming
out, including the State improvement grants, which are a new re-
quirement, which will allow States to apply for money that has a
very strong focus on personnel education, and again, for the States
to be working closely with administrators and teachers.

We have other specific grants that are going out, and we have
really moved in the last 4%z years toward assuring that the grants
that are being put out in the field are not only looking at best prac-
tices but are looking at effective ways of assuring that information
is being disseminated to the field.

So that, quite frankly, we are paying a great deal of attention to
this. We also intend to have other briefings for various constituen

oups once the regulations are finally promulgated so that we wicﬁ

e able to enter into a series of discussions similar to the ones that
we had as we were developing the NPRM.

Senator HARKIN. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Harkin.

Representative Souder?

Mr. SOUDER. | want to say at the beginning that [ appreciate
your comments about wanting to work together and continue the
spirit of bipartisanship that we earlier had.

I am concerned because I have not been focused on this issue,
and I came today to learn more because I want to be as helpful as
I can as we enter the funding process. And I must admit to bein
shocked at what I felt was a very partisan and slanderous attac
on some of the Members here. We can have disagreements without
having a disagreement over the fundamental principle of how do
we best help all of our kids, including those w&o are most needy.

I want to pursue a couple of questions along those lines. I am
someone who has not had to deal with this first-hand and I have
come to learn the frustrations of the parents involved. I have also
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come fo conclude that, while I believe the school boards and the ad-
ministrators and the teachers are trying to serve all those stu-
dents, that they often in fact did not exhibit a very understandin
approach and were trying to accomplish many things and neede
to be pushed and therefore helped push for this compromise.

But I think that as we evolve this, we need to watch that we do
not break the compromise as far as how fast we move all the regu-
lations, particularly as we can have the money catch up. And there
seems to be an understanding among school districts that they
have got to have all of these regulations changed by July 1.

Is that your intent, or are you able to phase in some of these
things over time? I mean, our intention is to try to continue to
boost the funding. The school districts can only meet each one of
these new critena by shorting other programs in their schools,
which is going to pit parents against parents, communities against
commdunities, and some of the advances we are making will re-
versed. :

Is there any flexibility on the date, or a phase-in, or how do you
see this unfolding?

Ms. HEUMANN. Mr. Souder, most of the requirements of the stat-
ute and their effective implementation date were mandated in the
statute. There are a few areas, one in particular that I would like
to raise with you, where there has been some issue of discussion,
and that is around the effective date of the implementation under
the IEP of the new provision.

I would like to note that in a Republican letter, there was no
mention of concern about the effective implementation date for the
IEP. We have, however, received a number of comments from edu-
cation associations that this is an area of concern. So, in our delib-
erations with the education of the regulations, this in particular is
an area that we are looking at very closely attemptin% to come up
with an agpropriate resolution to the profo]em, and I think that
that is probably the issue that you are hearing most about.

Mr. SOUDER. Yes, I agree that that is, and in general, in addition
to pushinglfor those regulations, I would encourage you, as we try
to match funding streams with the requirements that we have put
on, that we do not wind up dividing communities and having that
type of pressure, or there will be a backlash.

s. HEUMANN. Let me also say on the IEP provision that our
original Eroposa] from the administration was that the effective
date of the IEP not take effect until 2 years after the statute was
signed into law. That was not an accepted part of the agreement,
which is why the effective date of July 1, 1998 is in the statute.

So I am just trying to say that we understcod the problem and
in fact did try in negotiations to have that date not take effect as
soon as it is intended at this point.

Mr. SOUDER. One other question I wanted to follow up on is on
the 10-day discipline question. I think it was, unfortunately, simul-
taneously clear that the intent was to have 10 days in a time pe-
riod, but I think your interpretation, quite frankly, also has a lot
of merit in the fact that if that was abused, in fact, it would go far
beyond 10 days.

owever, I think that limiting it to 10 one time is also kind of
pushing the envelope in the other direction. For example, do you
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believe that you would have that standard for all students in a
school system, or is there some kind of flexibility that we can
give—per semester, a second time, it initiates some other type of
process, students are early identified—because I think that the way
it is here, you may err in the other direction, when in fact I happen
to agree with you to some degree that it was so vague that it could
have been abused as well, and you were pushed into an interpreta-
tion.

How much flexibility is there on that, and where can we head?

Ms. HEUMANN. Well, if I could first clarify the fact that the stat-
ute has & number of provisions in it—one, the fact that if a child
brings & weapon to school, if & child brings drugs to school, that
child can be removed for up to 45 days to an alternative placement.
That is in addition to the fact that school districts would be getting
10 days in which they would not have to provide any services.

The same is true if there is an allegation made that a child is
likely to seriously injure self or others, and if the hearing officer
agrees that the child is likely to seriousiy injure self or others, that
the child could also be removed for up to 45 school days.

So we have through statute removed three areas that we heard
from the field were of significant importance to them. So the issue
that we are dealing with now around the 11-day rule is concerning
individuals who commit less offensive school code violations.

The statute also requires, for individuals who are removed to al-
ternative settin%s for up to 45 days, that they are to be receiving
services to enable them to obtain the goals of the IEP.

So that in our deliberations as we were locking at this together,
we felt that the 11-day rule was mgpro riate, because we are not
mandating that on the 1ith day, the child be placed back in the
regular classroom. What we are saying is that we want the IEP
team to be reconvened, we want there to be a review of whether
or not the action that the child took was the result of the child’s
disability, whether or not, for example, there was a behavioral as-
sessment plan in place, because now it is required in the statute
that that be considered—it was g‘)od practice previously in the reg-
ulations, and in fact, we knew that only about 11 percent of chﬁ-
dren who in fact needed this were getting it. So it was put in the
statute, and we believe it is critically important that we look at
whether or not a behavioral intervention plan was developed,
whether it is being implemented appropriately. The child can be re-
ceiving services in an alternative placement for a period of time.

So I think that in balance, we believe we have created & policy
which looks to assure that disabled children are not cut off from
educational services, because we have a particular concern for dis-
abled children that when they are cut off from services—and we
have already given school districts in our proposal 10 days, so that
means that for 2 weeks of school, children will not have to be at-
tending and will not have to be receiving any services—and I think
that if a child were being truant for up to 2 weeks, we would be
very concerned about what in fact would be happening to that
child. So I think that in balance, we have developed & proposal
which is not burdensome on school districts, which assures safety
for schools for disabled and nondisabled children and provides ap-
propriate protection for children.
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Mr. SOUDER. Thank you, Mr. Chairman.

The CHAIRMAN. Congresswoman McCarthy?

Mrs. MCCARTHY. Thank you, Mr. Chairman.

With Mr. Goodling, and certainly with my chairman, when we
started to give Federal funding—and I agree the school district
should pay for the education of all of our children, whether they
have disabilities or not—but I also know that over the years, be-
cause techniques, care, higher education, education in the school it-
self are costing & lot more money than ! think anybedy ever imag-
ined. I have no problem with that. If I had my way, or if I had my
wigh list, every child would be given the top of everything.

And with Mr. Geodling, I do agree that we have to increase our
funding for our IDEA students; we have to. Qur schools are over-
burdened with those particular prices.

I am also concerned about the teachers. I know of too many
classrooms that have children with learning disabilities that are
doing I think a terrific job, but they are not trained to deal with
a lot of our children. They want to help as much as possible, but
they do not know what to do. So we must improve in that area.

Vgith that, as far as the miscommunication between our commit-
tees, obviously, we are the education committee, and one of the
things I have found here is that sometimes we do not educate our-
selves or send an education message out to the people, especially
in the audience, and to our school boards.

Everyone is going onto the internet. I think that that will be a
terrific way to give parents the opportunity to find out information
on what their rights are, and for our school boards to also find out
all the information on how we can deal with children with disabil-
ities.

We are coming up to the year 2000, and information is used con-
stantly, and I think that that is something we should definitely be
lookinélmw. I am hoping that we can resolve this without ing
awe e intent of how we did work so well on this bill, because
we did, and both sides gave an awful lot, and both sides caved in
because they wanted to still do the best, but as with everythinF
we had to compromise. For the child with disabilities, for the chi d
who is physically disabled, I know how important education is.

I also work with so many children who probably do not have a
real good chance in life, but we owe them the best we can give
them so that they can reach their full potential no matter what it
is—and some people probablfr want to do a cost analysis on that,
and I understand that, but I do not believe in it, because none of
us knows what that potential is. :

I will certainly support Mr. Goodling in trying to get more in-
creases in the Federal area, and hopefully, we can work this out
and have a good bill continue to go forward.

Ms. HEUMANN. If I could just make couple of comments and give
you some additional information, one change that occurred in the
statute, as I said earlier, was the education of the State improve-
ment programs. And one of the intents of that was to enable regu-
lar education as well as special education: teachers to be trained,
because like you, we all had concern that regular education teach-
ers were not necessarily getting the kind of training they needed
to be able to appropriately work with disabled children.
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A number of the initiatives that the President has been advanc-
ing, we believe also would be very helpful in this area, such as in-
creasing the number of teachers, reducing class size, and assuring
that teachers are appropriately trained to be able to identify chil-
dren at an early level who are having difficulty learning to read.
I think Mr. Goodling earlier raised this issue of children who need
assistance, who are having difficulty learning to read, and we be-
lieve this is a critical issue, and I &gimk there are number of ways
through the reauthorization that we have addressed this issue.

Let me also say that we have a web site in the Department of
Education, and our web site is actually one of the model web sites
for Government, and we have the IDEA regulations and other tech-
nical assistance on that web site. Individuals can get information
about all the grantees that we have. A number of those grantees
are hot-linked between our web site and their web sites.

Another one of the requirements in the technical assistance
grants that I talked about earlier, the four that are going to be is-
sued for administrators, teachers and service providers, parents
and policymakers, there will also be a requirement that each one
of those grantees has a web site. So again, like you, we believe that
this is cntically important.

The one point that I want to make on this is that the Depart-
ment has been doing a lot of work on issues around web sites, be-
cause not all web sites are being developed so that they are acces-
sible to blind and other disabled individuals. And one of the issues
that we have been doing a lot of work on is to make sure that as
these web sites are being developed, they are being developed in a
way that individuals will be able to have access to them.

Mrs. McCarTHY. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Mrs. McCarthy.

Congressman Deal? '

Mr. DEAL. Thank you, Mr. Chairman.

I would like to return to the issue of discipline, because I think
that is the one issue that, if you talk to parents in general, whether
they are parents of disableg children, whether you talk to school
administrators or whether you talk to the general public, they per-
ceive the lack of the ability to maintain discipline in the classroom
is perhaps the single most significant issue in terms of deterring
our overall educational efforts.

Therefore, I think that when we deal with this issue of discipline,
we have got to deal with it in light of what the public and all in-
volved in education consider to be the significance of that issue.

Now, I have heard the explanation as to why the 10 days is on
a per school year basis rather than on a per incident basis, and I
would like to explore that with you for just a minute. I think this
is a situation in which we have attempted to legislate by regulation
what was not intended in the actual statute itself, and i’ would like
to work through that process with you.

Do you agree that in the process of develoging the 1997 Act that
the 10-day rule was the direct outgrowth of the Honig decision?

Ms. HEUMANN. Yes.

Mr. DEaL. Do you agree that the Honi% decision limited it to 10
days per incident, rather than scheol year?
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Ms. HEUMANN. What I was trying to articulate earlier is that
what we believed was necessary in developing this provision was
that we needed to look at the entire provisions within the statute
regarding discipline.

r. DEAL. No. I have heard that explanation, and we are going
fo get to that in a minute. Do you agree that Ii-f[onig was on & per
ll?ncxdg,m rather than a per school year basis for setting the 10-day

imit?

Ms. HEUMANN. Honig did not address that question.

Mr. DEAL. But it did not indicate that it was anything other than
a per incident basis, either, did it?

s. HEUMANN. It did not address the issue.

Mr. DEAL. And no subsequent case in which the issue was raised
hg’ldl ever limited it to anything other than a per incident basis, had
it? '

Ms. HEUMANN. I think it is necessary, Mr. Deal, to look at the
provisions in the statute in their whole, in their entirety——

Mr. DEAL. Yes, ma’am—a very subjective explanation and very
self-serving. If you do not want to address Honig any further,
which I do believe was the genesis of it—it was the basis on which
all of the committees and the Congress, in my opinion, acted with-
out any issue.

Do you have anything in the legislative history of the debates in
the committee or 1n the body itself that would indicate that the in-
tent was per school year? .

Ms. HEUMANN. We believe that in the statute, there is a prohibi-
tion against cessation of services——

Mr. DEAL. Yes, I have heard that.

Ms. HEUMANN [continuing). Let me—I also want to say, Mr.
Deal, that in preparing for this, there are certain comments that
I have not necessarily continued to repeat, and one of them is the
fact that, obviously, we have received a lot of comments on this
particular issue, and so I appreciate the information that you are
giving me now, and these comments and the other comments that
we have received are being reviewed. We have not come up with
our final determination on this or any of the other issues, so we
are not trying to get into a— :

Mr. DEAL. The reason why I am boring in on this issue is be-
cause you are not the only one who has received those comments.
A while ago, when you said you had reached a conclusion that was
not burdensome on school districts, I want to tell you that that is
not the conclusion that my scheol districts are sharing with me.

Ms. HEUMANN. I would like to say one other thing if I could.

Mr. DEAL. Sure.

Ms. HEUMANN. I really believe that one of the things that we
‘need to do is get these regulations out and allow this law to be im-
plemented. I think people are theorizing on what they will or will
not be able to do.

I think we have been trying in the entirety, in implementing a
law which we all agreed with last year, to provide aggressive tech-
nical assistance, moneys that will be able to go direct y to the asso-
ciations, so the associations themselves will be able, in my mind for
one of the first times, to train their staffs and their memberships
subsequently, because I believe that one of the problems that has
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existed is that school board members and others have not nec-
essarily received appropriate technical assistance on what this law
really means.

) l\ﬁ[u'. DeAL. | agree with you, and I have told my people accord-
ingly.

Ms. HEUMANN. OK.

Mr. DEAL. You raised one very interesting issue that I would like
to explore briefly—and my time is just out. You indicated that the
IEP team would be convened—let us say we are at the 10-day
limit, we have exhausted the 10 days—you indicated that the IEP
team could be reconvened to determine if the conduct was not the
result of the disability.

Could I ask you wiat do you interpret the regulation to do if at
that point the IEP team has determined that these suspensions
that have led to the exhaustion of the 10 days in a school year are
not related to the disability? Would your interpretation be that the
10-day rule does not apply if they make that determination?

Ms. HEUMANN. If there is a determination made that there is no
manifestation, then a child with a disability can be treated like a
nondisabled child except for the fact that there can be no cessation
of services. So there needs to be a way of assuring that an alter-
native education will be provided for that child.

Mr. DEAL. So the 10 days would then not be an issue at that
point, only the alternative education.

Ms. HEUMANN. That is right.

Mr. DEAL. Thank you.

Thank you, Mr. Chairman.

The CHARMAN. [ inadvertently skipped Congressman Martinez,
and [ am sorry, Jack.

Senator REED. Well, can I make my opening statement now?

The CHAIRMAN. Well, no one made opening statements, but I will
come {0 you next.

Senator REED. Mr. Chairman, that is fine.

The CHAIRMAN. Mr. Martinez?

Ms. MARTINEZ. Thank you, Mr. Chairman.

I want to follow up on Mr. Deal’s comments about the suspen-
sion, because in California—and it was probably as a result of the
Honig decision, because it happened after that decision—jyou can-
not expel a child for more than 10 days. So our regulations already
conform to that regulation.

Ms. HEUMANN. And [ believe that is for disabled and nondisabled
children in California.

Ms. MARTINEZ. That is right—for disabled and nondisabled.

Ms. HEUMANN. And there are a number of States that actually
have similar provisions for disabled and nondisabled children.

Ms. MARTINEZ. And the problem we have when we have debated
this and discussed it at both the staff level and at Members’ level
was that there was a pattern out there of suspending the disabled
person for 10 days, letting him come back for 1 day, then suspend-
ing him for another 10 days.

n fact, right now, there is a disabled child in Mississippi who
has been suspended for 45 days. They are evidently not complying.
A 14-year-old in Georgia was suspended for 50 days. A 7-year-old
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in another State was suspended for 47 days. A 16-year-old in North
Carolina was suspended for 30 straight days.

In Montgomery County, MD, if you lose five unesxcused days, and
a suspension like that would be unexcused days, you lose the whole
year; you are out for that whole year. So this is really a denial of
services if that person happens to be disabled. Anybody can con-
clude that.

So I think we need to be supportive of what the office has done,
because it guarantees that there will be an alternative setting after
that 10 days and not just a repeated 10 days, a repeated 10 days,
a repeated 10 days. That is protecting the child.

Ms. HEUMANN. And also, I think we need to remember that one
of the premises we all had as we entered into this reauthorization
was that our goal is really to identify children early who had needs,
provide appropriate interventions for those children early, to assure
that appropriate professional development is being done so that we
can prevent many of these problems.

I recognize that the issue of discipline has become an overarching
theme, but I think that the measures that we took in the reauthor-
ization in the areas of weapons, drugs, and seriously likely to in-
jure others, and the provisions that we had in the statute with the
regulations around children who have committed less e egious
scﬁgol code violations, coupled with this very important theme of
early identification, etc., and effective professional development,
and the Sate improvement plans, really, over the course of the next
3 to § years, I believe will allow us to see differences in schools,

I also want to say that I encourage all of the Members to visit
some of the schools that I have been visiting, where they in fact
have looked at the whole school and have been providing appro-
priate interventions for all children, like Project Achieve in Florida
and Programs Up in Rhode Island, in Westerly, RI. We have a re-
port that was actually issued just 2 weeks ago, and it also includes
some information on Lane County, OR, which shows that where
whole school reform is going on, discipline problems for all children
are significantly going down, that improved results are occurring
for all children. And I think that ultimately, this is the goal that
we want to achieve.

Ms. MARTINEZ. My time is running out, but before it does run
out, let me ask you this question. During the reauthorization, I re-
member that Senator Kennedy was concerned, as were parents and
child advocates, about the lack of compliance with the require-
ments of IDEA; as I just stated, there are a lot of people who are
not complying. How do the proposed regulations improve compli-
ance with the law?

Mr. HEHIR. Mr. Martinez, there are a number of things in both
the statute and the proposed regulations that I think will lead to
higher levels of compliance. There is no question that one of the
things that we have heard over and over again from parents is that
the existing law has not been well enough implemented by the
States and local education agencies.

In the statute, the number of areas where we did not regulate
is quite significant in this Notice of Proposed Rulemaking because
the statute—like, for instance, the IEP, where the statute is very
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clear about what people are supposed to do—I think will make it
much easier for people to implement the law.

We also have been looking at ways in which to revise our mon-
itoring system at the Federal level to work in partnership with
States and parent organizations and local education agencies to
malke sure there is better implementation of the law.

So I think that having clearer rules and geo le understanding
whag. the rules are will help make sure that children get what they
need.

Ms. MARTINEZ. Thank you, Tom.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Reed, you have 5 minutes to use any
wgsy you want.

enator REED. All right. I will not make an opening statement,
but will first commend Secretary Heumann for her excellent testi-
mony today and all of her work, along with her staff, in preparing
for tcday and preparing for these regulations.

Just for the record, it might be helpful to put in context where
we are in the regulatory procedures. I know you have published the
proposed regulations, but what is your view on where we go next
and what possibilities we have for changes?

Ms. HEUMANN. Well, we have been working five, six, 7 days a
week, we have been working until 9 an 10 o’cleck at night, and we
have meetings scheduled for this Saturday and Sunday. We have
started our meetings with the Deputy Secretary and the Secretarir.

It is our hope, as we said in our statement, that we will be able
to get these regulations out this spring. We are really doing every-
thing that we possibly can to have that cccur.

Senator REED. And you are taking all the comments you received
on the proposed regulations?

Ms. HEUMANN. Yes. We are required to review all 4,500, which
actually is more than 4,500, because we did review the comments
that came in after the closing date. We have to review them, and
we have to include the analysis of those comments in the discus-
sion portion of the regulations, so there will be a very clear record.
And all of the comments are open to the public for any of you who
would like to come and read them.

Senator REED. And indeed, also, they are fully available to any
member of the House or Senate to comment individually and to re-
ceive their due share of attention by the administration.

Ms. HEUMANN. Yes, and I would obviously like to say that we
certainly give great weight to the comments that come in from the
Members, and I think we have done everything we can to assure
people that we are doing that.

One of our responsibilities in developing the regulations is to as-
sure that & fair process is going on, and to make sure that parents,
advocates, educators, policymakers get appropriate input. And we
clearly recognize the Congress’ responsibility in assuring oversight
with these regulations and that we do a gocd job.

Senator REED. Let me quickly return to the issue of the 10-da
period. The statute as I understand it—and you have better knowl-
edge, or counsel does—is silent on whether that is per incident or
per school year; is that correct?

Ms. HEUMANN. Yes.
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Senator REED. But the overall context of the bill is quite clear
that there is a prohibition on ceasing services for any child who is
diagnosed with & disability. ,

Ms. HEUMANN. Yes, and that is stipulated in the statute.

Senator REED. And essentially, reading the statute, the stipula-
tions and the language of the statute, you have reasonably con-
cluded that the 10-day period applies to essentially 10 days for the
whole academic year; is that correct?

Ms. HEUMANN. Yes.

Senator REED. And you are very a]pproplriafce that that is the ap-
propriate legal reading? Your counsel is nodding.

Ms. HEUMANN. I am very confident of a number of things—one,
that anything that we put out in an NPRM or in a regulation 1is
touched by multiple hands of attorneys, both within m agency and
in the Office of Management and Budget, so that any direction that
I may want to go in that the attorneys disagree with, I would not
be able to move there.

And as [ said earlier, we are in the middle of the re%n]atory proc-
ess and therefore are reviewing all comments and have not yet
come to conclusions.

Senator REED. Thank you very much.

Let me raise another issue which was raised to me by one of my
principals in West Warwick—not Westerly, but West Warwick—
Rhode Island, and that is the perception they have, leoking at
these proposed regulations, that ﬁlgr example, if a student is disrup-
tive, and the principal decides to suspend the student, but then,
the principal receives a call from the parent saying, “Well, my child
is in special education,” or some intimation that the child has a dis-
ability or a problem—maybe not even in clinical terms of disability
or problem—the perception of this principal, then, is that he has
to stop and say I cannot discipline this child as I would another
child in school; I have to immediately get into a special education
meode and follow IDEA. :

Is that your understanding of the statute, is that your under-
standing of the regulation? Is there a divergence between the two?

Ms. HEUMANN. There are two issues here. One, if we are talking
about a child who has been identified as needing special ed serv-
ices, one of our premises is that discipline is something which is
important for all children. There is no intent through the statute
or through the Department of Education to at all say that children
wlgo l]?mve disabilities should not learn how to be disciplined in
school.

There is a provision in the statute which discusses “should have
known,” and I think that may be also what you are referring to.

Senator REED. Well, I guess I would fault on the “should have
known,” but if the principal would see no other indication—simply,
8 parent comes up and says, “By the way, you should know as you
are suspending my child that I think he has a disability.”

Ms. HEUMANN. What we have currently in the NPRM is taking
the statute on “should have known,” and it is in the NPRM. We
have received a number of comments on this, and therefore, we are
leoking at whether or not we have to further. regulate on this provi-
sion in order to allow people to have an understanding that we do

42



38

not believe that every child who has a discipline problem in school
would be a child with a disability.

But I do want to say that the reason why “should have known”
is important is because we hear from parents and teachers and oth-
ers that a family may believe that a child has a disability, has
asked that that child be evaluated, and evaluation has not oc-
curred. I am a former schoolteacher, and when I was teaching,
prior to IDEA, there were children in my class who had difficulties,

- and there were times when I would go to an administrator and say,
“[ think we need to have some kind of an evaluation to determine
whether or not this child has additional learning needs,” and those
evaluations did not necessarily occur.

So the intent behind “shou%d have known” was really to assure
that if in fact a child was exhibiting behaviors that should have
reasonably concluded with looking at whether or not that child had
a disability, and that did not occur, that you want something to
happen. The child does not get the due process protection until the
determination is made that the child does in fact have a disability.

Senator REED. So just to fill out my example here, just on the
word of the parent, that would trigger an evaluation, but it would
not suspend or obviate the suspension or the punishment which the
principal took.

Ms. HEUMANN. Right.

Senator REED. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thanlk you.

Senator Hutchinson?

Senator HUTCHINSON. Thank you, Mr. Chairman, and I apolo-
gize. I have been on the floor—dealing with education, though—but
I regret that I missed some of the earlier testimony, and if I am
repetitive, please forgive me.

Ms. HEUMANN. No problem.

Senator HUTCHINSON. But I must say, Madam Secretary, that
while I appreciate very much you being here, I was not greatly re-
assured by the statement about it “touches multiple hang of attor-
neys”; I do not know that that is going to—it may be the concern
of some of my constituents.

My office has received—and I am sure this is true of many Sen-
ators—hundreds of letters from countless school districts across Ar-
kansas in which school officials from superintendents to teachers
have expressed their reservations with the Department’s proposed
rules and regulations for implementation of the IDEA law. And
while I will make this statement, I will assure you that we will get
it to you in letter form if we have not alreadg.

Throughout the letter, school officials highlighted how these pro-

osed rules and regulations would pose serious concerns to the

tate and local education agencies in my home State of Arkansas.
And in fact, I think on a later panel, one of my constituents will
be testifying. Most importantly, I believe, along with man Arkan-
sas school officials who have written to me, that the final regula-
tions need to be consistent with the IDEA law, be clearly written
and provide optimum flexibility to local school districts. The stat-
ute, I believe, is highly prescriptive and therefore does not need ex-
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tensive rules and regulations in order to implement its require-
ments.

Upon examination, several of the proposed regulations add re-
quirements beyond the intent, I believe, of the statute, thus raising
some questions as to the specific statutory authority for their exist.
ence,

I know that there has already been a discussion about the 10-
day issue, and I would like you for my knowledge to reiterate—it
is my understanding that you have interpreted the statute as bein
10 cumulative school days during the course of the year, as opposeg
to 10 days for any particular incident. Educate me.

Ms. UMANN. Let me first say that what we are discussing
today is proposals. That is why we have the NPRM. These are not
the final regulations. But let me also put in context the issue of the
10-day rule, or the 11th day, which is what people are concerned
about. And I guess I would also like to say that we in fact have
reviewed some of the materials that are being shared in Arkansas
about some of the interpretations of the statute, and we do have
some concerns about the way the Department of Education is inter-
preting our statute, and we would certainly be more than glad——

Senator HUTCHINSON. As they have concerns about the way you
are interpreting the statute.

Ms. HEUMANN [continuing]l. And we would be glad to meet with
them about some of their issues.

But on the issue of the 11th day rule, I think the most important
thing for you to know is that we are. reviewing the comments that
we have received on this issue; we are aware of the concerns of
some. We believe that the policy that we developed on the 11ith day
rule in the NPRM was an appropriate policy. We believe that it is
in conjunction with other requirements in the statute which deal
with issues of a child bringing a weapon to scheol, drugs to school,
or an individual who is seriously likely to injure others, because
under those three categories, the statuie allows for children to be
removed for up to 45 days. And one of our issues in deliberating
on this was the fact that we believed that we should be providing
%)rotections for disabled individuals who in fact have committed a

ess egregious violation of school code. That is one of the reasons
w}gr we came up with the 1ith day.

eg'mtor HUTCHINSON. Explain the 1ith day; exactly what hap-
pens?

Ms. HEUMANN. On the 11th day—now, we are not talking about
weapons, and we are not talkin% about drugs—— -

Senator HUTCHINSON. Right; | understand.

Ms. HEUMANN [continuing]. OK—if a child is out of school for 10
days—and it can be 10 consecutive days or multiples up to 10—the
school district has to do mothin%. If the child is suspended from
school for an 11th day, then the IEP team needs to be reconvened,
there needs to be a—

Senator HUTCHINSON. It is a long process. -

Ms. HEUMANN. Not necessarily. IEP teams can be convened pret-
ty quickly. But in that period of time, Mr. Hutchinson, that child
can be in other than the setting that the child would have origi-
nally been in. One of the issues that was very important to us be-
cause of the way the statute was written is that we believe that
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assuring that educational services can be provided to the child, but
those services must be maintained. So that if in fact & school dis-
trict were putting a child ocut of school for two or 3 days, the IEP
team would be reconvened to determine whether there was a mani-
festation, to determine whether there was a need for a behavioral
intervention plan, whether there was one and if it was being appro-
priately implemented; and over the course of those days that the
child would be out, maybe in another setting, to assure that that
child was receiving some form of educational services so they could
attain the goals of their IEP.

Senator HUTCHINSON. I see my red light is on; that sure went
quickly. , .

Thank you, Mr. Chairman. _

The CHAIRMAN. Congressman Payne?

Mr. PAYNE. Thank you very much.

As the Assistant Secretary responsible for administering the
IDEA program, and based on your years of experience advocating
in behalf of individuals with disabilities, how important are the
provisions regarding discipline in both the statute and the regula-
tions? Could you also tell us more about how children with disabil-
ities were disciplined before the enactment of IDEA’s predecessor,
the Education of All Handicapped Children—what were the proce-
dures and how did they go about it?

Ms. HEUMANN. Now, are you talking about prior to 1975, before
the law?

Mpr. PAYNE. Yes.

Ms. HEUMANN. OK. Prior to the enactment of IDEA in 1975,
there were about one million children who were receiving no edu-
cational services at all and millions of other children were not nec-
essarily receiving appropriate services. Children could be removed,
suspended from school, expelled from school without any protec-
tions, and that could be anywhere from a child whose disability—
the cause of their disruption, like a child with Tourette’s or a child
with epilepsy or a child who was using Braille in the classroom
with a stylus, or a child who would need some form of communica-
tion device— in fact there were clearly cases where those children
were being removed from school or, more importantly or equally
important, never included in & more integrated setting.

o I think that what we have done over the last 23 years is real-
Iy to develop a statute which looks at the needs of the individual
c{nild, provides appropriate protections to the individual child, pro-
vides discretionary dollars to help assure that professionals and ad-
ministrators are appropriately educated so that they can meet the
needs of children with disabilities in their classrocoms, and I believe
that a number of the additional provisions in the reauthorization
of 1997 also help to assure that kids are given appropriate protec-
tions, with educators also getting what they need.

In the development of this, I want to also restate that when look-
ing at discipline, it was one of the first issues that we began to
hear a lot about from the field, asking us to please look at this
issue in order to clarify and asking us to develop a regulation,
which is the intent of regulations, to clarify the intent of the stat-
ute.
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Mr. PAYNE. So this question about the 10 days, I guess the dif-
ference is—I am of the opinion that in the course of a school year,
10 days would be the maximum that a youngster should be sus-
gemded, and that after that, the school district should therefore

eal with the individual at home, individually, or provide education
in some other manner.

I think that some people who are opposing this feel that it is a
10-day maximum, and let them come back a day and give them an-
other 10 days. And being a former teacher myself, I would imagine
that a lot of schools would really like to just have the problem go
away. The best way to deal with a disruptive child who needs he P
is to simply put him out of scheol and you do not have the problem.
But that is not what education is all agout, and if you have to work
harder with a youngster who has a disability, then you should be
trained better and work harder. But if you allow schools to simply
suspend children for a 10-day interval, let them come back for &
day, and put them out for another 10 days, and have no respon-
sibility for the education of the child—as a matter of fact, in many
schoof, districts, they are not even dealing with the individual—
each special child or child with a disability is supposed to have an
individual program anyway, which is probably not happening in
many scheol districts. But to be able to have blanket suspension is
sort of like “three strikes and you are out”—just leck them up for-
ever, and you will not have any problems on the street—but that
is not necessarily what rehabilitation is all about.

So I certainly disagree with a notion that 10 days out, 1 day in,
and 10 days out is the way to go.

Ms. HEUMANN. Mr. Payne, I would also like to say that the last
time I saw you, I told you that I was going to make a point of going
out and visiting some juvenile justice facilities because I was very
concerned about what was going on. And I, like you, am a former
elementary school teacher in Brooklyn, NY, where I know that
teachers did not necessarily want to teach the kids who had the
most difficult needs—and in fact, I was barred from attending
school because I was in a wheelchair.

So when I visited these juvenile justice facilities in Maryland and
Los Angeles, there were a number of things that I saw and a num-
ber of things that I heard. I heard from parole officers that there
were significant numbers of kids who in fact had reading difficul-
ties, who were illiterate. I heard from the kids. I made a point of
having dinner with them and spending time talking with them di-
rectly about how they felt that they were being pushed out and
kicked out of school and how their diverse needs were not nec-
essarily being understood by the teachers.

I think the purpose of the IDEA—and we have been talking
about this today—is to identify kids’ needs early on so that the kids
.do not feel like failures. You and I both know that when a kid is
failing in school, by the time they are 7 or 8 years old, they are
alreacy reluctant to come to school; they are embarrassed about
being in school; they cannot achieve what they are expected to
achieve. When I talk to high school students who come from inner-
city communities, they make statements to me like it does not
make any sense that we are putting these kids out—these kids
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need to be brought in, not brought out. We are rewarding kids by
putting them out and not providing any services.

So I think the 10-day rule is one which we believe is appropriate.
It allows these kids who are most at need to be cut out.of services
altogether. It provides a balanced, appropriate approach. It allows
school authorities to assure that lkids are being provided services.
It requires the IEP team to be reconvened to allow some reasoned
thought.

As we all move forward on increasing standards, expecting high-
er achievement, as one of the requirements in IDEA, which is for
us to look at data around cessation, expulsion and dropouts, I think
more and more attention will be paid to the fact that we need to
be assuring that these kids are in school, and we need to be focus-
ing on what we need to be doing to keep kids in school and to look
at the examples like I discussed earlier, through Project Achieve in
Westerly, RI, and Lane County in Oregon, where we know that
principals and superintendents and teachers are doing effective
jobs for all children, kids are coming to school, are learning in
school, are not dropping out and are achieving more.

Mr. PAYNE. Thank you.

The CHAIRMAN. Congressman Kucinich?

Mr. KucivicH. Thank you very much, Mr. Chairman, Mr. Good-
ling, members of the committee.

I want to thank the witnesses for their participation and also
speak in support of the 10-day rule as has just been described.

As we get into debates like this, some of us in Government want
to talk about children with disabilities; others of us may want to
talk about law and order. And sometimes, we can get those two
concepts which are important to all of us confused and get our pri-
orities mixed up.

The whole concept of IDEA has been to bring children who are
differently-abled into participation in a mainstream educational ex-
perience so that, then, they can participate in the larger society.
We must remember where this started. We recognize that with the
transition to that experience by differently-abled children comes
certain challenges. It is a challenge for a differently-abled child to
adjust to the physical structures of the academic environment. It
is a challenge for a differently-abled child to be able to adjust to
the emotional structures of tge academic environment. And it is
also a challenge for school officials, for teachers, for administrators,
and it is a challenge for the other students as well.

IDEA has moved us into a new realm where, as people, we are
trying to find a way to learn more about each other and to step up
to our responsibility to have an expanded view of what education
means and of what interacting in a society where different people
participate means.

Placing the requirements of discipline into the IDEA, where it
becomes such a priority that it defeats the purpose of bringing dif-
ferently-abled children into the academic mainstream has got to be
looked at with the utmost scrutiny, because I do not think Con-
gress wants to create the circumstances where we take a step back,
where we inadvertently make it possible to defeat the very purpose
of the IDEA.
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We know that it is quite a challenge for administrators, teachers,

to have to bring differently-abled children into an academic envi.
ronment where, even if a clinician may say that their disability
could be causing a behavioral groblem, you could have disabilities
which can still not be directly linked to a behavioral problem, but
the frustration of being in that setting can be so great that a be-
havioral problem can ensue and can then be the basis for a suspen-
sion. : .
We are all learning in this, and it is new; we are just starting,
and because we are ljust starting, I believe the Department ought
to be allowed to follow the appropriate procedures of developing
these regulations and not be subjected to the kind of pressures
wgm%ch would tilt the statute’s balance away from children with dis-
abilities. :

The whole commitment which this country has to making sure
that everyone has a chance notwithstanding the difficulties they
may bring to an academic environment should be sacrosanct. Sure
we want to preserve the academic setting for everyone else, and i
do not think that you would disagree with that, but at the same
time, we are in a new age in America where we look past color,
we look past race, we look past creed, we look past sexual orienta-
tion, and we look past disability, to look to the person, to give that
person a chance. Let us not go backward. Let us embrace that child
who is troubled and find a way. If they have to be set outside that
environment for 10 days in a year, then, in that period, we need
to find out what we can do to eep them in the environment. But
let us not set these children outside for 10, 20, 30, 40 and more
days a year and deny them the opportunity to participate, because
it is in that school environment, participating with other youn
children who are differently-abled and so-called normal that chil.
dren have a chance to see themselves in the mainstream of this so-
ciety. Let us not defeat that.

IDEA came about as & result of & bipartisan effort, and I want
to say that Chairman Goedling and other members of this panel
played a role in that happening. Let us not lose sight of where we
started with this concept, and let us protect our abi ity to serve dif-
ferently-abled children by letting the Department move toward it.
And if you have a problem wit implementation, I feel that you
need to report to us, and then we can come up with the support
that you need.

Would you like to respond?

Ms. HEUMANN. I would be very glad if we get this law imple-
mented and we can get on to discussing implementation and en-
forcement. I am all with you.

.Mr. KucINICH. Thank you.

Thank you, Mr. Chairman,

The CHAIRMAN. Chairman Goodling?

Mr. GOODLING. Again, I want to emphasize how important this
July 1 date jt. I think that, maybe more than anything else, that
is ‘grobably the most important concern that we have.

ou are correct when you say that you suggested 2 years for im-
plementation. Disability advocates suggested immediately. We
came up with the July 1 date with a very, very clear understanding
that we were talking about new IEPs and revised IEPs; common
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sense would tell us that you could not have all the parents and all
the schools coming into compliance on July 1, with everything that
is in this legislation. Seo I think it is extremely important that we
remember how we got to July 1.

You were right suggesting 2 years. That was not acceptable to
the disability advocates. So my hope would be that we will be very,
very careful what we do about this July 1 and what the punish-
ments are and all those kinds of things. .

Ms. HEUMANN. First of all, let me say, Mr. Goedling, that as I
have already said & number of times, we are aware that this is a
very big concern to some of the constituencies; and others, as you
have noted, de not want this provision changed. They believe it is
very important. )

I think it is also fair to say that this particular provision was
known, it was certainly an issue that was very openly debated and
discussed, and we have been providing information to States and
locals about the fact that we encourage them, as they are doing
their annual IEPs, to be looking at the new provision, and as they
are developing new IEPs for children that they need to be looking
at these provisions. But we are clearly taking your concern and the
concerns of others into consideration on this.

Mr. GoobLING. And I will just repeat what I said before, that I
am extremely concerned about the number of youngsters who end
up in special education programs simply because they cannot read.
I am concerned that teachers——

Ms. HEUMANN, And we share that concern.

Mr. GOODLING [continuing]. Are not trained to discern that they
have a reading problem and are not trained, then, in turn to do
m%thirnl‘% about it even if they know what the reading problem is.

s. HEUMANN. You know, Mr. Goodling, obviously, representing
the administration, we believe that a number of the proposals that
the administration has put forward would in fact address this
issue, because I think we all equally agree that children who can
learn how to read and who are not being appropriately instructed
and are therefore moving into special ed is not good for anyone.

We believe the America Reads Program is an important one, that
class size reduction is an important issue, the ability to bring in
more teachers and to have teachers more effectively trained are all
ways of addressing the needs of kids early on so that we can, most
importantly, have them be successful in school and graduate and
move into the world of work.

Mr. GOODLING. Let me just, the, conclude by saying we do not
need 100,000 new teachers. We have 100,000 out there working in
McDonald’s and the BonTon, which is a department store in my
area, etc. But that does not help us with the fact that those
100,000 who are out there now without jobs are not trained to rec-
ognize reading disabilities and are not trained to do anything about
it.

Ms. HEUMANN. [ totally agree with you.

Mr. CoopLING. If you give me help to get the 40 percent, that
local district will do everything they need to do about pupil-teacher
ratio. We have got to put our money where our mandate is, and
then we will solve a lot of the frustrations that are going on out
there on all sides if we can do that. And I do not think you can
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leok at the President’s lbu%etc in any other wm{ and say it is a cut,
because if you look at inflation, and if you icok at how many—
maybe 100,000, 200,000—new students are coming into the pre-

am, we have been going pretty well over the last 2 years, and I
ﬁz not want to stop now, because it has been a frustrating experi-
ence for me as a minority member as a long time. So help us, help
us. :
Ms. HEUMANN. Let me just say that one of the things that I did
as soon as I took this job, when I was going out, doing public
speaking, was to discuss this issue of reading. Working with Reed
Lyon and Tom Hehir and many others, it was very clear that
teachers are not being appropriately trained in how to identify chil-
dren’s reading needs. Ang having been a former elementary school
teacher and knowing the training that I had actually had prior to
going into the classrcom, teachers have not necessarily been
equipped to do exactly what you are talking about. So I think we
are in complete agreement on this.

I need to say just one more thing about this issue of the 40 per-
cent. The funding level of 40 percent stipulated by the statute
should really be viewed as a goal rather than a commitment or a
promise. And I would be glad to submit for the record a series of
comments that were entered into the record in 1975 b Republicans
and Democrats on the House and Senate sides, dealing with this
issue of 40 percent.

I believe that the administration’s appropriations proposal was
one that was really looking at the entire education budget and be-
lieve that areas where we had requested increases would in fact
benefit children with disabilities. I know there is a disagreement
on that, but I think we have the ultimate goal of providing effective
services to disabled children equally in mind.

Mr. GOODLING. Let me just, then, conclude by saying what I said
before. I do not read the discussion and the debate that teok place
when special ed was put into effect as some idea that this would
be a dream. I think I read one point that one Senator made that
was very, very specific, and in fact, he said we realize that we are
usurping the power of the local and the State governments with
these mandates, but we are committed to providing that 40 percent
of excess cost.

So I do not want us to get away from that, and as I said, you
do that, and you solve all those other problems that you are talkin
about, because then the money is available on the K)cal level; an
you also get this division that is getting wider and wider out there
in the community, and we cannot allow that to happen.

Ms. HEUMANN. I think you and I both agree that our ultimate
goal is to assure that kids are getting good services, that we reduce
the unemployment rate of adults with disabilities, and that we
allow kids to be successful in primary and secondary schools and
get them into higher education and the world of work. So we are
in complete agreement on that.

Mr. GOODLING. No question about that. As I said earlier, my
commitment here starts out a long time ago with a sister who lost
all of her hearing at age 3.

Ms. HEUMANN. Right; I know that.
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Mr. GoopLiNG. Now, at that time, there was no mandate whatso-
ever; nobedy had to do anything. Fortunately, the teacher who had
her in first, second, third and fourth grades said, “You will come
to school.” And she has been a very, very successful person and, at
age 80, is still working. ‘

Ms. HEUMANN. An§ lucky to have had you as a brother, I am
sure.

The CHAIRMAN. I would also point out that both Congressman
Goodling and I were on the committee that put the 40 percent in
there, 80 we are probably a bit sensitive about our commitment and
we may feel a little more guilty than some of the other Members
do. We knew that it was more than a goal, but we knew what the
problems were going to be.

Senator Hutchinson?

Senator HUTCHINSON. Thank you, Mr. Chairman.

I do not think anybody could question the commitment of either
Chairman Jeffords or Chairman Goodlin%[, and your sister may
have been lucky to have you as a brother, I was lucky to have you
as my chairman, and now it is good to be back with you.

I appreciate your indulgence, and I know it has been very lon
testimony for you, Madara Secretary, so thank you for your indul-
gence as well.

I want to respond to a couple of things, and I wish my colleagues
from the other side were still here, because the suggestion was
made that we want to take a step back. I do not think anybedy
wants to take a step back. And the suggestion was made that there
could be 10 days out, 1 day in, 10 days out, 1 day in. That could
not happen—right—I mean, instead of taking your interpretation,
that could not happen unless there were a violation of the behavior
code. A school could not just say, “We are going to keep you out
for 10 days, have you back in for a day, and then put you back out
again,” even under a strict—my interpretation of the law as we
wrote it. ,

Ms. HEUMANN. It was previous practice. Under the amended law
you could not do that. .

Senator HUTCHINSON. Under the law that you are trying to im-
plement, you could not do that.

Ms. HEUMANN. Right.

Senator HUTCHINSON. OK. Then, my question is under your pro-
posed regulations——

Ms. HEUMANN. I do want to say that the 10 days in, 1 day out
could in fact occur if the proposal that we have in the NPRM were
not in place.

Senator HUTCHINSON. Oh—do you mean that——

Ms. HEUMANN. Hold on one second. [Conferring with staff.]

Mr. GoobLING. No, that is not correct. You cannot do that now.

Ms. HEUMANN. You are right.

Senator HUTCHINSON. Thank you. Now, my question is if your
proposed regulations are implemented as you are proposing, with-
out change, if a disabled student is placed out and put in an alter-
native setting for a period of 10 days for some misbehavior, and he
comes back, is readmitted, and let us say within that first week he

ets into a fist fight. There are no drugs, there is no weapon, but
e gets into a fist fight, and he knocks the other person uncon-
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scious, and that person is taken to the hospital. What can the
school do? ‘

Ms. HEUMANN. He can be suspended.

Sen';amor HurcriNsON. He can be suspended. What does that
mean? :

Ms. HEUMANN. Well, first of all, if the school wants to State that
that child is seriously likely to injure self or others, then that child
could be removed for up to 45 days. And it is clear from what you
are saying that that is a possibility, that that child in fact can Tall
under that provision.

Senator HUTCHINSON. What if a child is imply disruptive in the
classroom to the point that no positive education can cccur?

Ms. HEUMANN. The answer is that he could be suspended, but
before I give the answer, I want to say that what we believe is im-
portant here is that we pull the IEP team together, that the IEP
team look at whether or not there is a manifestation, that the IEP
team look at the behavioral intervention plan and leok at whether
or not that behavioral intervention plan needs to be revised.

But the answer to you question is a child can be removed repeat-
edly for up to 10 days, but after suspensions totalling more than
10 days, services must be grovided.

Senator HUTCHINSON. Services must be provided. and I think
earlier, it was suggested, or at least my understanding of your an-
swer was that this was not an extensive—that you could wait 10
days in order to begin the review process, if my reading of the law
is correct; so you have up to 10 days then. Where is the child then?
Is he in the ¢ assroom, or is he out of the classroom?

Ms. HEUMANN. For the first 10 days?

Senator HUTCHINSON. Well, no—I am referring to——

Ms. HEUMANN. After the first 10 days?

Senator HUTCHINSON [continuing].” You have up to 10 days in
order to start the review——

Ms. HEUMANN. The child can receive no services and be at home
or on the street or wherever for the first 10 days under the pro-
posed rules.

Senator HUTCHINSON. Now, I am referring to the time after the
disciplinary action, when the child is placed out in an alternative
seﬁ;&imlﬁ for 10 days; then, let us assume that the 10 cumulative
days have been used for the yéar. At that point, there is another
action that talkes place—perhaps he is disruptive in the classroom.
And what you are saying is before the suspension can take place,
there must be the review, there must be an %EIP—

Ms. HEUMANN. No. I am saying that you could remove the child;
you would have to be providing educational services. So that after
10 days of mo services, on the 11th day, if there is another viola-
tion, you would reconvene the IEP, and you would have to be pro-
viding services someplace for that child.

Senator HUTCHINSON. But the reconvening of the IEP, you have
Imm]@@-day period before you have to have that reconvening of the

Ms. HEUMANN. For the completion of the review of the IEP; that
is correct.
4 Seg’pator HUTCHINSON. So the IEP has to be completed within 10
ays?
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de; HEUMANN. The review of the IEP has to be completed within
8.

Sen};fcor HUTCHINSON. So that in section (c), where it refers to the
review, “Considering the terms of the behavior subject to discipli-
nary action, evaluation, diagnostic results, including such results of
other relevant information supplied by the parents, observations of
the child, the child’s IEP and placement, determines in relationship
to behavior subject to disciplinary action, the child’s IEP and place-
ment where appropriate, and the special education services, supple-
mentary aids and services and behavior intervention strategies
were provided consistent with the child’s IEP and placement; the
child’s disability did not impair the ability of the (I:%xild to under-
stand the impact and consequences of the behavior subject to dis-
cip]inariy action; the child’s disability did not impair the_ability of
the child to control the behavior subject of the disciplinary ac-
tion"—that all of that must be determined within 10 days?

Ms. HEUMANN. Yes.

Senator HUTCHINSON. And is that workable? My concern is——

Ms. HEUMANN. We believe that it is workable, Senator Hutchin-
son, and I think that you will hear from one of the witnesses who
i% going to be coming up that there are States that are doing
thig—

Senator HUTCHINSON. I think we are going to hear from a lot
who say it is not workable.

Ms. HEUMANN. But there are numbers of States that are doing
this now.

Senator HUTCHINSON. I just heard Senator Gorton on the floor of
the U.S. Senate. He had just come back from the Easter recess; he
spent the whole recess time visiting schools, and he said the great
concern he heard during that whole 10-day time in which he was
visiting the schools in Washingion State was the implementation
of IDEA and the proposed regs and that the schools are so frus-
trated and so concerned that there are schools out there that have
no desire to harm disabled students but have one desire, and that
is to have a safe scheol environment, and who are so convinced
that they cannot do it under your proposed regs that they are pre-
pared to defy the Federal regulations proposed by the Department
of Education.

To me, that is & very serious situation where you have respon-
sible school officials who are so frustrated by what you are propos-
ing that they are prepared to defy the Department of Education.
So that while we may hear that there is no problem, and everybody
is going to be able to implement this just fine, I know that in the
State of Arkansas there are many who are deeply concerned that
this is not workable.

The only other——

Ms. HEUMANN. Can [ say something?

Senator HUTCHINSON. Certainly.

Ms. HEUMANN. Thank you. First of all, I would be glad to have
you come and visit with me and with parents in the audience and
with principals and administrators who are in fact implementing
this law. And I am certainly not saying that implementing this law
is easy. I do not think that educating children is easy. I think we
are putting a lot of new, appropriate demands on schools for im-
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proving teaching and learning for all children, and as we move dis-
abled children into regular programs and into ap{;ropriate settings,
there is no doubt that there are reasonable cha lenges that these
schools are facing. :

But I do want to say that I have visited hundreds of schools
across this country where principals and superintendents are com.-
ing up to the table and saying: We believe tﬁat all children will be
a part of the work that we are doing. There are issues and chal-
lenges that we have to face, and we would like to work together
on addressing those issues.

There are some schools, however, who really, quite frankly,
would prefer not to have these disabled children in these schools,
and those are not the schools that I believe we should be highlight-
ing. I think we should be highlighting the schools that are doing
& goed job and allow them to learn from their peers.

enator HUTCHINSON. I want only this. I want IDEA to be imple-
mented in a workable manner, consistent with the letter of the aw
that the elected representatives of the people passed.

As I read this, “If a disciplinary action is contemplated as de-
scribed in paragraph 1 or paragraph 2 for behavior of a child with
a disability described in either of ignese paragraphs, or if a discipli-
nary action involving a change of placement for more than 10 days
is_contemplated for a child with a disability who has engaged in
other behavior that violated any rule or cede of conduct of the lecal
educational agency that applies to all children,” and it goes on. To
me, the plain reading of that is not a cumulative 10 days on mul-
ti]pfe]l acts or multiple incidents. It is 10 days for any violation of
a rule.

I am tired of Federal agencies, no matter how well-intended,
going beyond the law and the intent of the statutory language that
we enact.

Ms. HEUMANN. Let me just make one other statement, please, be-
cause maybe I can read this a little more clearly. Once a child has
been out for 10 days, the next time a child is suspended, the child
must receive services, and the IEP team must be convened; but the
sﬁhltziol does not have to wait for the team in order to remove the
child.

Senator HUTCHINSON. I understand that.

Ms. HEUMANN. So the child can be removed——

Senator HUTCHINSON. What are you reading? These are from the
proposed regs.

8. HEUMANN. No. This is from a note that was given to me from
someone behind me as a clarifying statement.

Senator HUTCHINSON. Well, I was reading from the law, the law
that has been passed—

Ms. HEUMANN. I understand exactly what you were reading. And
ultimately, again, I think we agree that we want to make sure that
schools are safe. You understand, like I do, that this is not the final
regulation, that this is the NPRM. And we appreciate your com-
ments, and we will certainly take them strongly into consideration
as we do our review.

Senator HUTCHINSON. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.
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- Thank you, Ms. Heumann. You have been here for 2-1/2 hours
now. :

Ms. HEUMANN. And [ have to go to another hearing right now.

The CHAIRMAN. You know how important this hearing is, and we
deeply appreciate your coming and giving us the best views you
have. And we know that you are still in the process of reviewing
the regulations, and I know you are going to take into consider-
ation the comments that have been made here, and I am sure
someone will be listening to the testimony to follow as you go on
to ancther hearing. .

We thank you very sincerely for your efforts.

Ms. HEUMANN. Thank you for all your work.

The CHAIRMAN. [ will say that we intend to go right on through
with the next panel; I do not intend to take a break. So I will ask
the next panel to come forward now.

I have the feeling that there will not be a rush of Members re-
turning here, so hopefully, we can be out of here within an hour
or S0.

For the information of the next panel, we will be using the lights
and would ask you to try to keep your testimony within 5 minutes.
I am not going to yank any people from the table if they go beyond
that, but at least as a guide, when the red light comes on, please
abbreviate your testimony as best you can.

Senator Hutchinson, I believe you wanted to introduce our first
panelist, Martha Feland.

Senator HUTCHINSON. Well, let me just say how delighted I am
to have Ms. Feland join us teday. She is president of the school
board in Cabot, AR. I think the Cabot School District is one of our
very excellent school districts in the State of Arkansas, and [ have
had the opportunity on several occasions to visit with school board
members as well as interested citizens in Cabot, and I think that
what we will hear from Ms. Feland is quite representative of the
feeling of many.

I think the difficulty of a United States Senator or & United
States Congressman’s job pales in comparison to the difficulty of
any local school board member, so the kind of sacrifice and service
that all of our school board members across the country provide is
appreciated.

Thank you for taking time out of & busy schedule to join us, and
I want to welcome you on behalf of the Senate and the House. We
are glad to have you join the panel today.

Ms. FELAND. Thank you so much.

The CHAIRMAN. As I said, we will turn the lights on, and please
try to keep your testimony as close to § minutes as you can.

Ms. Feland, please proceed.
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STATEMENTS OF MARTHA FELAND, PRESIDENT, CAROT
SCHOOL BOARD, CABOT, AR; FRANK P. CLARK, SCHOOL DIS-
TRICT ATTORNEY, LAW QOFFICES OF JAMES, SMITH, DURKIN
& CONNELLY, HERSHEY, PA; BRIAN A. McNULTY, ASSISTANT
COMMISSIONER QOF EDUCATION, COLORADO DEPARTMENT
OF EDUCATION, DENVER, CO; AND PATRICIA McGILL S
NATIONAL PARENT NETWORK ON DISABILITIES, WASHING-
TON, DC

Ms. FELAND. Thank you, Chairman Jeffords, Chairman Goodling
and members of the committee. My name is Martha Feland. and
mm currently serving as president of the school board in dabot,

Our school board appreciates the opportunity you have given us
to comment on the proposed requirements and regulations to im-
plement the IDEA Amendments of 1997.

L initially would like to say that we recognize that there are some
very positive changes in IDEA 1997, and we applaud each one of
you for stressing improved educational results for children with
disabilities.

With regard to the proposed regulations, a major concern is the
discipline of children with disabilities. This is probably the number
one 1ssue each of you is encountering in your own State. In the
Cabot School District, I would like to say that no child, whether
disabled or nondisabled, is ever put on the streets, and I think per-
haps this might address Mr. Payne’s comment—it does not matter
the infraction. Qur school board has made a monetary and resource
commitment to educate eveiéy child in a free and appropriate man-
ner. We have established a Second Opportunity School to which we
send children who have behavioral problems. We are a firmly com-
mitted group to educate our children, and that is our number one
CONCern.

Consequently, I want you to know that our concerns with the
regulations do not stem from simply wanting to remove students
from the school system, but we are concerned with what appears
to be a contradiction within the statute and thus the proposed reg-
ulations with regard to the expectations we have for students wit
disabilities.

On one hand, you have a statute and proposed regulations which
make it clear that students with disabilities shouﬁl be expected,
with the aid of specialized instruction, to acquire the same knowl.
edge and educational skills as their nondisabled peers. However, on
the other hand, the expectations for student behavior and personal
accountability are not the same. A double standard has been cre-
ated for student discipline. In my experience as a local school board
member, we find that we cannot hold students with disabilities as
accountable as their nondisabled peers for identical misbehaviors
because of these extensive procedures.

In the proposed regulations, the requirement that no student
with disabilities can be suspended for more than 10 school days in
a given school year without applying all of the additional proce-
dural protections is burdensome andg difficult to implement. This
requirement seemed to have no basis in the statute. Students with
disabilities are much more like their nondisabled peers when it
comes to incidences of misbehavior. It is going to happen.
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When this cccurs, we feel the same consequences should apply.
Seventy-five to 80 percent of their time in educational facilities is
spent in the genem% education program. That is why we believe we
should not expect them not to conform to our school’s code of con-
duct. It is difficult for us to understand why the proposed regula-
tions impese & functional assessment of behavior and manifestation
determination review for any student wit disabilities whose further
suspension would exceed 10 school days cumulatively within a sin-
gle school year.

The statute requires such actions only when a student with dis-
abilities engages in misbehavior involving weapons, drugs or dan-
gerousness. This proposed regulatory requirement is unreasonable,
1n our view, and unduly limits the ability of school personnel to dis-
cipline our students equitably.

Another concern is the protections now available to students who
have never been identified as disabled. We find that these stu-
dents, particularly at the secondary level, when faced with long-
term suspension or expulsion, take the position that school person-
nel should have realized there was a possible disability. .

If you do mot mind, I would like to cite a personal reference. We
recently had two young men from our junior high campus who were
caught with drugs. Their parents attended the school board meet-
ing, apologized on behalf of their children for the incident, and ac-
cepted the punishment of expulsion. However, following the meet-
i?l% an advocate approached these parents, and the parents have
8 se%nently requested that their children be considered as having
a disability. These were both honor roll students who had never
been suspended a single day, never had a behavioral problem,
never had an academic problem. We think that that will recur fre-
quently as we get into this.

Another area where we are concerned is with graduation require-
ments. The statute does not State that all students with disabil-
ities are entitled to a regular high school diploma, yet the proposed
regulations impose exactly that—an entitlement. ﬁ,n Arkansas, no
student has a statutory entitlement to a regular high school di-
ploma. It is to be eame%.

An additional concern is the use of the explanatory notes which
follow the regulatory language. The extensive use of notes appears
to be an attempt to propose and impose preferred methodology as
required practice. The notes seem to further expand the regulations
much further than you all intended.

In closing, I want to emphasize that our school board does not
have an issue with the basic procedural protections afforded to chil-
dren with disabilities. At issue are those additional ones that relate
to discipline. I urge you to remember that resi)onsibility for imple-
menting the statutes lies with State and local education agencies.
I respectfully request that you increase the authority of State and
local education agencies equal to their responsibility by, number
one, removing all regulatory language which exceeds the statute;
number two, eliminating the use of all notes in the regulations;
number three, returning decisionmaking authority relative to dis-
cipline to ublic school officials; and finally, establishing the same
high standards for behavior as have been established for academic
learning.
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Thank you.

The CHAIRMAN. Thank you very much.

Our next witness is Mﬁ;. Frank P. Clark, an attorney with the
law offices of James, Smith, Durkin & Connelly in Hershey, PA,
and a constituent of our chairman on the House side, Congressman
Goodling.,

Please proceed.

Mr. CLARK. Thank you, Chairman Jeffords, Chairman Goodling,
and members of both committees.

I come here tocday from Mechanicsburg, PA. I am an attorney,
and one of the areas of concentration in my practice is special edu-
cation litigation. I have litigated numerous special education cases
on behalf of school districts throughout the greater Harrisburg, PA
area.

Chairman Goodling told me several weeks ago that when Con-
gress enacted IDEA 1997, one of the goals was to limit attorney in-
volvement in special education. This 1s a laudable goal with which
I agree, because I believe deeply that the worst thin you can do
is put a lawyer between a school and a student. But fwam mem-
bers of the committee that if you think the new regulations pro-
posed by the Department will not increase the involvement of at-
torneys in the special education process, you are wrong.

I come before you today to urge you that these regu%ations go be-
yond the implementation of the Act and will increase rather than
decrease litigation, and I ask that you direct the Department to re-
vise the regulations to conform to the new Act.

I endorse the comments made by Ms. Feland, and I see the same
concerns that she has. While IDEA 1997 addresses some of the
problems that exist in special education, the Department’s regula-
tions are going to undo some of these solutions and in fact create
new problems,

When you consider the disparity of viewpoints that exist between
school and parent advocates, it would certainly have been unrea-
sonable to expect that IDEA would solve all the concerns of either
persuasion. Yet it appears here that the regulations largely at-
tempt to take up work that the Department felt was undone by the
new Act, and in so doing, the Department does not take careful re-
gard for the process of educating all kids.

What is going to happen instead is great damage to the ability
of schools to meet the needs of all students and an unnecessary em-
phasis on legislation.

I would like to point out some of the areas where I feel the regu-
lations go beyond the language of the statute. I will begin with f,g}}nle
section on suspension, Section 300.121. It adds a new twist to the
suspension rule, and it now proclaims that FAPE is denied for sus-
pensions that cumulate more than 10 days. It is an expansion be-
yond the previous statutory limit of 10 days for a single offense.
Under the old Act, there was a cumulative limit that was based on
a case-by-case review.

For your information, Pennsylvania has in fact legislated its own
cumulative limit, 15 days, which provides a bright-line number. I
do not recommend this to the committee; I would just point out
that that is one process that another State has adopted on its own,
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and it has been a workable number that has been in place for sev-
eral years.

But the new per se rule of 10 days has no basis in statute, and
in provides an unworkable basis for counting suspension.

The alternative placement section, Section 300.523, does not im-
plement the intent of the Act. The 45-day placement was clearly in-
tended by Congress to provide a cooling-down placement when a
student and parent cannot agree on a setting for a student who
puts others in danger. The proposed regulation guts the effective-
ness of such placements, because it unreasonably interprets the 45
days as calendar days and, worst of all, it applies the “manifest de-
termination” rules in such a way as to make the 45-day placement
a nullity for certain.exceptions.

My greatest dispute is the explanatory note to Section 300.325.
Let me explain one absurd result from this note that someone is
going to exploit. When a school conducts a manifest determination
meeting and concludes that there is no nexus between the disabil-
- ity and the Act, the school can then disciipline the student as if that
student were not a student with a disability.

I would point out, though, that this would almost never cccur
when you are talking about the emotionally disturbed population;
there would almost always be a connection between the disabilit
and the behavior. We can hardly imagine a scenario in which suc
placements would be operative.

So we have to leok at the regulation and the note for when there
is a nexus between the disability and the behavior, and the notes
to this section suggest that if the school concludes there is a nexus,
it should immediately return the student to the former placement,
even if the student is on a 45-day placement.

Well, if that is the case, then the 45-day provision would never
be used for an emotionally disturbed student; there would never be
a 45-day placement, because once that determination of & nexus is
made, the student has to return to the former placement.

B{r implementing this regulation, the Department would effec-
tively undo the 45-day alternative placements that Congress has
enacted into IDEA 1997.

I want to talk briefly about attorney’s fees. Section 300.513 per-
tains to attorney’s fees, and while its language accurately quotes
the provisions of IDEA 1997, it also leaves out the substantial and
important new language of IDEA 1997 that limits attorneys from
recovering fees in several situations. Considering that most of the
language in the regulations essentially parrots IDEA 1997, it is
mysterious why the regulations are mute on this obvious change in
the new law.

As an overall matter, I would point out to the committees that
there is improper emp}xasis on litigation in IDEA, especially in
these regulations, to resolve any disputes between schools and par-
ents. The parent takes a complaint to an attorney, the attorney
sees the attorney fee provision of IDEA 1997, and together they lay
the groundwork for a complaint and file the complaint. The school
gees the complaint, forwards it to their solicitor, and in about a
month, the parties are in a hearing, contesting issues that may
never have been discussed in an IEP or a multidisciplinary evalua-
tion meeting.
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Everyone appreciates the need to move quickly on kids’ pro-

ams, but the process that we have here rewards contentiousness.

ome parents ultimately brag that thely will cost the district thou-
sands in the fight, yet whenever I tell a district at the beginning
of a matter about IDEA’s attorney fee provisions, I am always
asked what the district gets if it prevails. The answer, “Nothing,”
shocks them every time.

The parent-school relationship goes a long way toward affecting
a kid’s feelings about school. There is no better way to poison that
relationship than to dangle the litigation sword out there for par-
ents to extort their wishes from the district. New changes in the
IDEA will help in that eventually, some parents will better craft
their complaints to refine issues g@fore they get to a hearing, and
maybe more will mediate rather than litigate. But the bigger prob-
lem is that litigation is a mighty sword tﬁgt the Act places square-
ly in the parents’ hands with the instruction to go get the district.

Congress should impose mandatory disgute resolution, lengthen
the time frame from the complaint to the earing to enable dispute
resolution to work, eliminate the two-step review proceedings with
direct appeal to court from a hearing officer, and make clear stand-
ards for awardin§ and denying attorney fees. This would reduce
the emphasis on litigation, {;vel the playing field, and not unduly
slow down the process.

Thank you.

The CHAIRMAN. Thank you, Mr. Clark.

['llgqe ]plrepared statement of Mr. Clark may be found in the ap-
pendix.

The CHAIRMAN. Dr. Brian McNulty is Assistant Commissioner in
the Office of Special Services of the Colorado Department of Edu-
cation.

Brian, please proceed.

Mr. MCNULTY. Thank you, Mr. Chairman.

I am going to apologize to the interpreter right up front, because
I am going to go very quickly, so bear with me, please.

I am the assistant commissioner of education of the Colorado De-
partment of Education, and prior to that, ] was the special edu-
cation director of the State for 7 years.

I want to give you a little bit of background about Colorado, be-
cause I think it will frame my comments. First, we have a ve
high rate of inclusion in our State; over 70 percent of our kids wit
disabilities are educated full-time in the general education curricu-
lum. At the same time, however, we have a very low identification
rate of students—I think we rank 48th in the country—so we do
a very geod job of prevention, and I think that addresses your ques-
tion about teaching kids to read.

The third point,%nowever, that seems to be brought up is how liti-
gious this Act is, and I do want to frame that Just a little bit. I
am trying to remember exactly, but my guess is that I think we
have only had one case go to court since IDEA, or what was called
94-142, has been implemented in special education.

We have three to five hearings a year. So when we keep hearing
about how litigious this is, that is not true in all parts of the coun-
try, and again, I think we need to keep that in mind. Why is that
in Colorado? I believe that the reason in Colorado is that, number
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one, we focus on prevention, we do as much as we can up front for
kids and families, and number two, we have a partnership with
families.

I will be flying back today because we start a conference for par-
ents in our State tomorrow, and we do lots and lots of work with
our families to make sure we understand what our joint roles and
responsibilities are. o

We also have standards and assessment in our State. They do
apply to all students, including students with disabilities. The as-
sessments apply to all students with disabilities also.

In terms of the reauthorization, I want to say that I appeared be-
fore Senator Frist’s subcommittee, and I was extremely pleased
with the way in which the IDEA reauthorization ended up. [ really
appreciated the focus on higher accountability, on higher expecta-
tions for kids, on whole-school models for children.

I also want to say before both of the committees here that we ap-
preciate the funding increases that we have seen under IDEA.

Second, I would like to say that in terms of the work that
OSERS and OSEP have done, we were very happy with the ex-
pected process in terms of getting those rules out. That was very
important for us, and it was a really worthwhile effort on their
part.

Second, the technical assistance that has been provided—I have
never seen the level of technical assistance that we have received.
They came out to our State; twice, we have had visits. They have
met with parents and with school districts, and again, I believe
their technical assistance is noteworthy.

Let me talk a little bit about the use of regulations. We believe
that people rely u?on the regulations to provide clarification on the
implementation of the Act. They are our guidelines for decision-
making, and we go to those regulations very, very often. I believe
that clarity in the regulations reduces litigation and does not in-
crease litigation. If we understand what the regulations are about,
then we know how to implement them; and by and large, these reg-
ulations do that. [ am sugportive of the regulations.

Let me talk just very briefly about Colorado. Most of the things
that are in the current IDEA as reauthorized, we are already doing
in Colorado. The 10-day rule, we have already done. Behavior
plans, we do. Participation of the general education teachers, we al-
ready do. Access to the general education curriculum, standards
and assessment—the list goes on. We have been doing those things
in Colorado.

Let me talk sFeciﬁcally, though, about discipline and the 10-day
rule. We have always interpreted that 10-day rule to mean 10 days
in a school year, and it has not posed a problem for us. Usually,
_ the suspensions for kids offer a 2- or 3-day period at a time. After
the second suspension, I believe certainly that schools would want
to look at whether or not the pregram is appropriate for the child
or not, and they have plenty of time to do that between those sus-
pensions that are going on. So we have always used the 10-day
rule, and the 10-day rule has always meant 10 days in a school
year for our particular State.

I think the focus is incorrect, to be focusing on the 10 days. We
should be focusing instead on the prevention of suspension and ex-
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pulsion. In Colorado, we have a behavior plan that goes into effect
for all kids—not just kids with disabilities, but any child who is at
risk of suspension or expulsion has a behavior plan that is devel-
oped and implemented. Why? Because we believe we want to kee
kids in school, and we want kids to be able to meet the high stand-
ards that we have set. [ believe that the regulations set a clear
boundary line in terms of being able to do that.

Let me address just one or two other issues, quickly. The first
is graduation in terms of a change in placement. It is hard for me
to imagine how graduation would not be conceived of as a change
in placement. en we consider a change in placement to mean &
change in services or a cessation of services, then clearly, gradua-
tion represents a cessation of services.

In addition to that, when we talk about graduation, usually, we
tallkk about it in terms of the child meeting the graduation require-
ments, and many of these kids have not met the graduation re-
quirements, and therefore, to cease their services, I believe would
be inappropriate.

Let me end by saying that in terms of participation of regular ed
teachers, we have been doing this for a number of years in Colo-
rade, and it has proven to be very, very successful in terms of iden-
tifying the modifications and accommodations that these kids need
in their general education classrooms in order to access the general
education curriculum.

In conclusion, let me say that we can implement these regula-
tions. We have received very little negative feedback on the pro-
posed regs. We are glad to see that the Congress is interested in
the regulations, but we are ready to act, and we would welcome
your support to do just that.

Thank you.

The CHAIRMAN. Thank you.

[’JI;?ye jprepared statement of Mr. McNulty may be found in the ap-
pendlix.

The CHAIRMAN. Our final witness is our good friend, Ms. Patricia
MecGill Smith, with the National Parent Network on Disabilities.

Please proceed.

Ms. SMITH. Thank you, Mr. Chairman.

Mr. GOODLING. Turn on the red light.

Ms. SMITH. Mr. Goodling, do not do that to me. [Laughter.]

I am the parent of a young adult with disabilities and a grand-
parent of two young boys who are presently benefitting from excel-
lent special education services.

I became involved with special education because of my daughter
Jane and the need to secure a good education for her. If you look
around the room today, you will see that many of my parent col-
leagues have chosen a similar path. We want to make the road
smoother for other parents and families.

I am the executive director of the National Parent Network on
Disabilities. NPND provides a voice and a presence for parents of
children, youth and adults with disabilities and special needs. We
are a network of 60 parent training and information centers, as
well as 58 other organizations whose major purpose is to work to-
gether to help parents and families and their children.
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A detailed response here is to your questions that I received. It
was prepared by members of the NPND organization, and they
have answered all the questions in my written testimony.

My remarks today are going to focus on the unusual activities
that have been surrounding the reauthorization and what has hap-
peg:d since then, the subsequent events that have brought us to
tocay. '

You need to know the desperate fear that parents and families
are experiencing as a result of the tumultuous threats to the law
that we value and that we depend upon for our children. IDEA is
a gocd law, and our children’s rights must be protected.

have heard so many people today talk about all of this tumult
that is going on. The parents are about to crack because of what
has been happening. I do not think that people have really been
paying attention to that nearly as I believe they should,
st year, following the footsteps of Chairman Goodling—thank
you, because you helped with doing what we are trying to do—and
the work of t%\e stakeholders’ consensus, which we all remember,
Senate Majority Leader Trent Lott initiated a process to reauthor-
ize IDEA. The success of this process was due to the creation of the
IDEA Working Group that has been mentioned so many times. It
included representatives of both the House and Senate, both sides
of the aisle, and the administration. But more than that, the criti-
cal factor in the process was the inclusion of parents and families
and students as full partners to what was going on and educators,
et al., who came to Washington, many of them on their own finan-
cial resources, to bring the unique information about the edu-
cational needs of children with disabilities. And I just want to
male a comment. The day that the students came to testify, if any-
one was in that room, tgey will never forget it, because the stu-
dents were actually the most eloguent of all, as were the youn,
men here today, sitting in the front row, yesterday, as they visiteg
the different congressional offices to tell of their needs.

We worked with Congress to bring this unique information about
our children; our message then and cur message now is very, very
clear: Implement and enforce the law. Everybody who testified—I
think every parent who went to the microphone did not sit down
unless they said, “Enforce and implement this law.” That is what
they were begging for, and Mr. Jeffords, we spoke just recently
about the neegg;or enforcement of the law.

You came to us, and you told us that the IDEA Working Group
and the diverse stakeholders would come to an agreement on the
bill, and then, congressional leaders would make every effort to

ass the bill, end there would be no amendments at that time or
in this Congress. That is what we were told—that now we need to
regulate the law, now we need to enforce it, and we would all work
together to get increased funding. I remember that part of it real
well, and we have all—regular and special education people—have
worked to help get that funding secured.

NPND believed you when you said that a deal was a deal. We
believed you when you said it was a fair and balanced compromise.
We have not come to you since then and asked that you change the
gfovisions we did not like. You know there were provisions that we

id not like; we did not come to you with that. But opponents of
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the law have worked to undermine it and to influence Congress to
break that agreement.

Mr. Chairman, [ have observed your remarks and the frustration
you must feel, Mr. Jeffords. Instead of focusing on how to create
partnerships and implement the new law at the local level, many
are focusin}g on lan e they do not like in the proposed regula-
tions for IDEA. Hnsteag, they have not been looking for common
ground; some are promoting fear and division. This as been hap-
pening.

Chairman Goodling, you answered the school board’s letter that
was in The Washington Post last fall, a scathing article about the
reauthorization of IDEA, and you and Chairman Riggs answered
that letter, and you said: You wanted to get after this law for 20
years; why aren't you glad for the work that we all came to, and
why don’t you implement it?

It was one of the best letters I have ever seen, and you rightly
stated that they should live up to the agreement that we all made.
NPND is frustrated as well with the pressure that has been placed
on the U.S. Department of Education to reopen the regulatory proc-
ess and in effect, the legislative process as well. This is inconsistent
with the consensus process that result in the IDEA reauthorization
and with our understanding of the intent of Congress.

Sadly, it appears that some of the stakeholders who participated
in the consensus-building process are content neither to allow the
regs to be completed nor to provide sufficient time for the law to
be implemented and the impact studied before gressing for destruc-
tive amendments. Indeed, NPND ig very disheartened that this
hearing is even be held. Instead of moving forward to implement
and enforce the law, this hearing could be used as a forum to at-
tack IDEA.

As family members and advocates, we are disalppointed that a
few constituency groups have exaggerated the likely impact of the
proposed regulations on school systems while demanding changes
that will have potentially devastating effects on students with dis-
abilities. Detractors may claim that iscipline policies will only af-
fect children who misbehave in school. Our children are being at-
tacked for having disabilities and, many times, for being different.

Let me tell you about the children. These young people who came
here yesterday talked to us a great deal all day long about the
things that were ha ening to them. They want justice. The young
men are Chris and ggarles and Owen, and they traveled here with
their mothers to courageously share their experiences as students
with disabilities in the public school setting. What they have expe-
rienced first-hand is £scrimination and segregation which has
come because they have a disability. What they want, as they have
plainly stated since they arrived, is the opportunity for a good edu-
cation and to be able to go to college. Each of these young men feels
like he is college material. They want to go to cof‘{ege, they want
to reach the American dream.

Two weeks ago, we met with Secreta Riley in response to his
comments and questions. We decided to?;unch a pledge campaign,
asking parents and educators to make g commitment to work to-
gether to make IDEA all that it can be. We have assembled 126
of the pledges of the over 500 that were received from 40 States
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in & ve%shon pericd of time. Twenty of these came from the Is-
land of Maui, telling us what a wonderful law the new IDEA is,
One student had 32 signatures on his pledge from teachers and
former teachers. You have to read it to see the list of who signed
that boy’s commitment page.

These notebooks were prepared for you so that you can see what
arents and educators are doing together, and they believe in the
aw, and they are wiling to share their positive experiences with
ou. There are some really touching notes in these books that we
ave prepared for each one of you.

In the past few weeks, we have witnessed attempts, one more
time, to amend IDEA, and I cannot come to this table today and
not mention this; I would be remiss. It was our fear that the pro-
posed amendment would be another attempt to undermine the law.

Senator Wellstone needs to be publicly thanked by parents and
families across this country for allowing his amendment to be sac-
rificed in order to offset the teacher flexibility amendment. We
have been fighting these amendments, and we will continue to
fight them until we cannot fight any longer.

The National Parent Network on Disabilities appreciates the op-
portunity to provide input on these important issues. We urge you
once in to allow the regulatory process to continue and to sup-
port full implementation of the new IDEA before accepting the ex-
aggerated and inflated complaints of a few stakeholders who are
attempting to destroy the consensus that you so ably developed
during the reauthorization process.

We thank many of you, particularly Chairman Jeffords, Chair-
man Goodling, Senator Kennedy, Senator Harkin, Senator Frist,
for your years of standing up for the rights of people with disabil-
ities. Families and children are looking to you to protect the fragile
compromise that the new IDEA reflects. Please do not let them
down, and do not let us down.

Thank you. [Applause.]

The CHAIRMAN. I thank all of you very much for excellent and
helpful testimony.

Ms. Feland, I would like a little more information about your
school district. I know the effective use of resources for maintaining
school safety and avoiding litigation are issues that school boards
must tackle on a weekly basis. District school policies with regard
to suspension bring into play all these issues.

Could you tell us what percentage of Cabot students are sus-
pended from school for more than 10 days in any school year?

Ms. FELAND. Are you including those for drugs and weapons?

The CHAIRMAN. For disabilities—for this purpose, let us not get
into the argument of whether those are disability problems—ex-
cluding those.

Ms. FELAND. Would you repeat your question—what percentage
of students are suspended, or students with disabilities?

The CHAIRMAN. Are suspended from school for more than 10 days
in & school year.

Ms. FELAND. 1 will have to refer to my school superintendent;
that is not a figure I would have at my fingertips. If you delete
drugs and guns, which are our major issues for suspension—and
those are not even issues for suspension—we gutomatically expel
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for possession of drugs or guns. But suspension for more than 10
days, probably less than one percent of the population. .

]?,lbe ieve it was Mr. Martinez who said they had a policy in place.
We do not have that policy of 10 days, but we rarely suspend a
child for more than 2 or 3 days at a time.

The CHAIRMAN. Are those who are subjected to the short-term
suspension required to take home school work, homework?

Ms. FELAND. Absolutely. It is their requirement to make up their .
work themselves. However, if you are suspended from school, you
do not receive credit for those days.

The CHAIRMAN. Regular teacﬁ,er participation in [EP meetings
makes good programmatic sense, but has cost implications. How
are regular education teachers involved in IEP meetings in your
school district now? o

Ms. FELAND. We regularly involve regular classroom teachers in
IEP meetings. However, should you require IEP rerouting or addi-
tional meetings, there would be an expense involved. It would in-
volve substitute pay, that type of thing. However, we feel the issue
is more one of training than the issue of financing involving regu-
lar classroom teachers, because we feel that classroom teachers
have as much impact as special education teachers in that child’s
education.

The CHAIRMAN. How many due process hearings did you have
last year in your district?

Ms. FELAND. We had one.

The CHAIRMAN. Thank you.

Mr. Clark, I would like to discuss with you how we might elimi-
nate or minimize situations that would trigger litigation through
final regulations. Do you believe the concerns that have been raised
about limiting short-term suspensions within educational services
for 10 days in a school year are tied primarily to what is expected
on the 11th day? .

Mr. CLARK. K‘he way | interpret the regulations is certainly dif-
ferent from what I heard Secretary Heumann explain this morning.
I interpreted it, as others have throughout Pennsylvania, that
these regulations would have created a complete bar to a suspen-
sion of more than 10 days. I heard her explain this morning that
ﬁrou go to an 1ith day, but the 11th day required reconvening an

EP meeting and making those kinds of changes.

I still do not see what she said, however, in what I have read
in these regulations.

The CHAIRMAN. Chairman Goedling?

Mr. GoopLING. I think one of the most confusing things are the
notes. This is the only legislation that I know of where the Depart-
ment has gotten carried away with notes. I think notes are very
confusing not only to the school, but I think they are very confus-
ing to the parents, and I am not quite sure how we got into this
business, because when I think about higher ed and everything
else that we have done, I do not remember notes playing a leading
role in the regulatory process.

One of the things that we have been talking about over and over
again is how do we get rid of those notes, because we just do not
believe that they are helping; we believe they are confusing.
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Dr. McNulty, I know things are magnificent in Colorado. I have
been with your Governor on many occasions. Let me ask you a cou-
ple questions.

Could you revise, rewrite, all IEPs in Colorado by July 1?

Mr. MCNULTY. Could we have every IEP redone by j,uly 1? That
would be difficult.

Mr. GooDLING. Could you rewrite every IEP by July 1?

Mr. McNULTY. No. That is what I am saying—]l believe it would
be difficult to meet the July 1 date, even in Colorado. [Laughter.]

Mr. GoobLING. Mr. Clark, in your last paragraph, [ want to say
that some of those ideas are ideas that we had on the House side,
and fortunately, some of them did not become law.

The young lads who are here today are three very bright young
lads. Our problem is that on the one hand, we are talking about
those three young people, whose only problem was that they could
not read. They are very bright, but they cannot read. And then, on
the other hand, we are talking about children who can be a health
and safety problem.

I do not know how we deal with the issue when, on the one hand,
we want to make sure that these youngsters positively have the op-
portunity to reach their potential, because if you talk with them,
you will find that all three of them are very bright; and then, on
the other hand, the responsibility for health and safety in some in-
stances in a classroom. | am not sure how you deal with that situa-
tion. I know how you deal with their proglem, and that is better
preparing people to do the job that we expect them to do. I am not
quite sure—well, let me ask Dr. McNulty, have you had very many
problems in Colorado regarding health and safety issues as far as
some of the children with disabilities are concerned?

Mr. McNuLty. I think what I would say is that we have had
problems with behavior, and that behavior is of concern to us, I be-
lieve. But it has not just been with kids with disabilities; it has
been with many children. And that is why I believe that the inclu-
sion of the behavior plan is so important.

What we need to do is intervene with these students early on,
identify the causes of the behavior, and look at a remediation plan
for these kids such that we can make them responsible for their be-
havior. We do believe that those remedial behavior plans have been
very, very successful in terms of getting kids to deal with their own
behavior and to provide them with the structures and supports
they need to do that.

Mr. GoobLING. Mr. Clark, let me ask you the same question as
far as your area is concerned.

Mr. CLarRk. Well, it is an interesting parallel, because we have
the same requirement in Pennsylvania that Dr. McNulty has ex-
plained in Colorado. For more than 8 years, schools have been re-
quired to implement behavior plans for all kids who are deemed at
risk of having any exceptionality, including the emotionally dis-
turbed population. And we have just a wildly different history in
cases going to litigation. As he is explaining this, I am thinking
about the area where I am from, with about 25 schools, of those
25 schools, I can only think of three school in the past 8 years that
have not been to at least one due process hearing.
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I am working with one district now, with less than 1,050 stu-
dents in the school, and they are in their third due process hearing
since January of 1997, which is absurd—and it is not a reflection
on the ability of those districts to meet the needs of those kids.
That is the crazy part.

Mr. GOODLING. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Harkin?

Senator HARKIN. Thank you, Mr. Chairman.

Mr. McNulty, I want to make sure I have this straight. You said
the State of Colorado is already doing & lot of the thin that would
be required under the proposed regulations; is that right?

Mr. McNuULTY. Yes, that is correct. :

Senator HARKIN. You said you already provide services to chil-
dren who have been suspendeg for more than 10 days in the school
year even if they have only received a short-term suspension.

Mr. McNULTY. Yes.

Senator HARKIN. And you go to a behavioral intervention plan
after a child’s first suspension, even if it is only for a day or two.

Mé-.ndNULTY. We actually try to do it before they are sus-
pended.

Senator HARKIN. And you said your regular education teachers
participate in IEP meetings.

Mr. McNULTY. Yes, they do.

Senator HARKIN. Based on your real life experiences are these
regulations workable?

r. MCNULTY. Yes, they are very workable. As a matter of fact,
we have been doing most of them for a number of years already.

Senator HARKIN. I have got to tell you I have read the testi-
mony—I missed yours because I was out, but I heard the last two,
and [ read all ofy them—and listening to Arkansas and Pennsylva-
nia and now Colorado, I am wondering—do we all live in the same
country? Is this not the United States of America?

Again, it brings to mind a case we had in lowa a few years ago
in West Middle School in Sioux City, with 650 students, 72 percent
of whom come from homes considered at or below the poverty line,
28 percent minority, 32 percent are children with disabilities who
have IEPs. That is high, isn’t it? Thirty-two percent.

.Prior to the date that Mike McTaggert took over as principal, the
1 year prior—listen to this—the 1 year prior, the scﬁool had 692
suspensions, 220 of which involved disabled children. The absentee-
ism rate was 25 percent, and there were 267 referrals to juvenile
authorities. That was 1 year prior.

Dr. McTaggert took over, and 1 year later, the number of suspen-
sions of non%fisabled children went from 692 to 156, the number of
suspensions of disabled children went from 220 to zero. Attendance
went from 72 percent to 98.5 percent. Juvenile court referrals, as
I said, went from 267 to three.

I went out and visited that school, and I asked what happened.
What happened? The laws did not change. We did not do anything
different. The State did not do anything different. Well, he said, we
just enacted a different philosophy. V*ﬁa looked at prevention first
and getting in front of the problem. We made sure the teachers
were trained. Our philosophy of discipline was to use discipline as
a tool to teach rather than to punish, and that it takes a wﬁole vil-
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lage to raise & child. We brought in the parents, and we got the
teachers together. And look at what happened in 1 year.

I guess what that illustrates to me, and listening to you, is that
if a State and the people who run their education system want to
make it work, they can make it work. On the other hand, if we
want to litigate, if we want to polarize people, you can go that
path, too, and you can have all kinds of preblems.

I just think that that is an example of what I mean. If you want
it to work, and you want it to work reasonably well, and you under-
stand the constitutional requirements that have been set upon us
not to discriminate—if a State provides a free and appropriate pub-
lic education to all kids, it cannot. discriminate on the basis of race
or sex or religion or disability—if we understand that, and we work
together in common concert, then we can accomplish these things
just like Mike McTaggert did at his school. There is no secret to
what he did. It is called decency, and it is called common sense and
understanding.

Ms. Feland, I read your testimony, and I have a letter here that
you wrote on January 15, 1998, which you signed. It is on Cabot
Public Scheol stationery, and you write, and I quote from the letter,
that “Children with disabilities will ultimately suffer the most from
these divisive Amendments. Unfortunately, implementation of
these Amendments will polarize our patrons when the predictably
harsh backlash from parents of children without disabilities oc-
curs.” That is the end of your quote. .

A couple of years ago, we were told by the national PTA that
IDEA is only divisive when there is a lack of communication and
understanding among interested parties. So it troubles me to hear
you talk about IDEA Amendments creating a backlash against chil-
dren with disabilities. Wouldn't we be better off if school boards
like yours worked with all parents to foster understanding and to-
getherness rather than fueling fires of divisiveness?

Maybe the State of Arkansas needs to send some people out to
Colorado to see what they are doing. [Agplmuse.] I really mean that
sincerely. It may come across as light, but it was not; ?I, mean that
in sincerity. We learn from other States. In my State of lowa, we
go and look at other States to see what they do and how we can
adopt it better. If Colorado is doing it, I would suggest, Mr. Clark,
Ms. Feland, that maybe you ought to look at how Colorade is doing
it. Maybe it could be helpful. I did not mean it in a light sense;
I mean it sincerely. Look at what Colorado is doing. Maybe it could
be helpful.

Do you think that might be a good suggestion, Ms. Feland?

Ms. FELAND. We are envious of Colorado’s track record. Our con-
cern—you mentioned the backlash—our concern has been that
when you bring three children before the school board for identical
circumstances of behavioral problems, you can discipline two of
them in one way because they do not qumlif% as disabled students,
and you have to discipline the third one differently because he or
she does qualify—I am not talking about & child whose disability
is visually obvious, but perhaps a child who attends one resource
class a day. That is-very difficult for parents to understand. It is
difficult for us to explain as school board members.
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Senator HARKIN. I know it is difficult sometimes for parents to
understand, but that is where communication and bringing parents
in to discuss these things comes in. I cannot tell you how man
times I have been confronted with situations in my own State witg
school boards that have come up with these horror stories on dis-
cipline, and I have gone out of my way to track them down and
find out what was going on. I had one case that lingered for almost
a year and a half—and I can give you all the documentation on it—
and [ finally got the principal and the head of the school board to
sa% that it was not ?ujﬂ:e like they thought it was.

eople get these fears, and they get emotionally distraught and
so on, and we have to track them down, and once we track them
down and ferret out all the information, in every case that I have
tracked down, it has not been as it was initially presented.

The CHAIRMAN. Senator, I will come back to you.

Senator HARKIN. Well, I will just say one last thing. In your let-
ter, you said: “The authors of the Amendments obviously believe
that students with disabilities have the right to be taught every-
thing that education has to offer, except that misbehavior carries
consequences.” You stated that in your letter.

Do you really believe that the parents sitting in this room do not
want their kicg,s to learn riﬁht from wrong? I do not know of any

arent who does not want his child—I do not care what disability
e has—who does not want his child to know right from wrong.

Ms. FELAND. I believe that the majority—I would dare to say
every parent in this room—feels that way. There are exceptions,
extreme exceptions, to that rule—we encounter them, unfortu-
nately, weekly, if not more often on a regular basis in the school
system—who do not hold their children liable for their behavior.

Senator HARKIN. Again, I can understand that human nature
varies and that there will be people like that, but I do not think
you can cast it as a blanket over everyone, that we, the authors of
the Amendments, believe that students should not be taught right
from wrong. I was one of the authors of the Amendments, and I
do not believe that, and I do not think Senator Jeffords or Con-
gressman Goodling or anybody else believes that, either.

So I would hope, again, that these kinds of letters would be fewer
in number in the future with that kind of language.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Senator Hutchinson?

Senator HUTCHINSON. Thank you, Mr. Chairman.

Ms. Feland, I want to compliment you on how well you have rep-
resented the State of Arkansas and for your very thoughtful and
very responsible statement and how courteously you responded to
what were, I think, some very unfair statements and characteriza-
tions of our State. So I compliment you, and I commend you for
that. And I want to say that the letter that was cited is quite rep-
resentative of hundreds of letters that have been receiveg by Sen-
ators on both sides of the aisle and from every State in the Union.

I was on the floor of the Senate this morning—I referred to this
earlier—when Senator Gorton from Washington State referred to
his visit to scores of school districts across his State in the last 2
weeks of which this concern, the concern about the backlash that
you referred to in the letter, was mentioned by school officials and
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by parents. So I think your letter was not divisive; it was reflecting
genuine concern, and it was done in a thoughtful way, and the re-
straint that you have displayed today as a witness is to be com-
e el ople rel 1 le depend

r. McNulty, you say people rely on regulations, people depen
on them, and that clagﬁ:;p in regulations reduces litigat?on. ould
you consider yourself a regulator?

Mr. MCNULTY. No. I would consider myself a person who pro-
vides lots of technical assistance, although we do (ﬂ%e monitoring for
compliance, also, so that certainly is a part of our role.

Senator HUTCHINSON. I would think compliance and enforcement

" would be regulatory, would they not?

Mr. McNuLTY. Yes.

Senator HUTCHINSON. OK. Do you agree that regulations should
be strictly in accord with statutory language?

Mr. McNuLTty. Yes, I think that they should be in accordance
with the language but also the intent of the statute.

Senator HUTCHINSON. Right—which is somewhat subjective at
times, right?

Mr. McNuLTY. Right.

Senator HUTCHINSON. So you would not favor regulations that
would exceed or go beyond what is written in law by the elected
representatives of the people.

r. MCNuLTY. No, they should not go beyond the law. They
should interpret the faw so that we can understand what the law
mesans, thOﬁgh.

Senator HuTcHINSON. All right. And, of course, there are many
others who believe that the interpretation that administrative
agencies are employing today, not just in the Department of Edu-
cation but in many areas, goes beyond, well beyond, the intent of
congressional language.

Is your position in support of the proposed regulations represent-
ative of directors of special education across the country?

Mr. McNuLTY. I would not purport to represent the directors of
special education, no.

Senator HUTCHINSON. And we have already heard that Colorado
is kind of & unique State, in a unique situation, so I do not guess
we would want to broaden your characterization today as a witness
to represent the position ofy all State departments of education and
special education.

Mrp. McNuULTY. No, I would not say that; I would represent every-
one.

Senator HUTCHINSON. You mentioned that in Colorado, gradua-
tion is considered to be a “change in placement,” and the proposed
regulations support what you are currently doing. Your position
seems to be contrary to that expressed by the majority of State offi-
cials. The National Association of State directors of Special Edu-
cation commented that the requirements are, quote, “costly, bur-
densome and unnecessary.” They argue that there is no benefit to
re%uiring a reevaluation of the student at graduation.

ould you explain to me what benefits you see in going through
this exercise?

Mr. McNuULTY. [ believe I can. When you look at what constitutes
& change in placement, & change in placement usually refers—and
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this is at Jeast by case law—to a change in services that the child
receives. So if we were, for instance, to change a child’s IEP by cut-
ting out & service or by eliminating a service—say, speech ther-
apy—and we just decided to do that, that would be considered a po-
tential change in placement. In order to not do that, we would %o
inte an [EP meeting, and we would review what services the child
needs in order to clarify on the IEP what our requirements are.

When we look at & broader level of service, like eliminatin% all
the services that a child would receive, it only seems reasonably to
go into an IEP meeting with the family to say we see your child
graduating—and I am using that term loosely, because often-
times—and I think this was clarified in the regulations—we use
tlhings like “certificates of attendance” or “certificates of comple-
tion,” which do not mean that the child has met the graduation re-

uirements, but just mean that the child has been there. And a
child’s services, then, could end at age 18, without ever having met
the real graduation requirements.

So it seems to me reasonable to assume that you would want to
have an IEP meeting where you bring in the family to review what
the child has met, which of the IEP goals has the child met, look
at the transition plan, and assure that you have addressed the
services that were in that plan. If you have, then the child could
graduate; if you have not, and the child has not met the graduation
requirements, 1 believe that that would be the purpose of that IEP
meeting.

Senator HUuTCHINSON. OK. I appreciate understanding the ration-
ale, and I would just mention again that apparently, it is in conflict
with the National Association of State Directors of Special Edu-
cation, who feel that it is costly, burdensome and unnecessary.

You mentioned that in Colorado, you already require the partici-
pation of the general education teacher in IEP meetings. Does Colo-
rado require the physical presence of the general education teacher
at each and every IEP meeting, whenever they occur?

Mr. MCNULTY. The general educators would attend the meetings
if they had information to include. There is a requirement for them
at the initial IEP meeting, certainly, to attend, and they would at-
tend any other meetings where they had required information.

Senator HUTCHINSON. So it is not true that they are required to
participate in eve%l]IEP meeting.

Mr. MCNULTY. They may not attend if there were a review meet-
ing, for_instance, that was asked for; but usually, the general edu-
cators do attend every meeting.

Senator HUTCHINSON, If they have relevant information.

Mr. McNuLTY. Right.

Senator HUTCHINSON. So they are not physically present at every
meeting. To ]your knowledge, have there %een any problems caused
with scheduling of teachers and ensuring that classes are covered
during those IEP meetings?

Mr. McNuLTY. Certainly, there have been occasions when that
has been a problem, but by and large, that has not been a big prob-
lem. Most of the time, when we have IEP meetings, we have them
following school, such that everybody can attend.

Senator HUTCHINSON. The phrase, “access to the general edu-
cation curriculum,” is or referenced in multiple places and dis-
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cipline provisions to give school districts some flexibility and to fa-
cilitate implementation and compliance. Do you think that in order
to do that, we should allow that definition of “access to general
education curriculum” to be left to the lecal school districts and the
State education agencies to define? :

Mr. McNuLty. Well, I think the way that it is defined in the reg-
ulations really talks about the content, that they will have access
to the curriculum, and it talks about just access to the curriculum.
So I do not find that to be a problem in terms that it does not im-
pose & curriculum at all. The curriculum is still defined by the local
school districts in our State. But having access to that curriculum
means that students with disabilities are going to be addressing
that curriculum.

Senator HUTCHINSON. I think the question is whether we ought
to be defining it, whether the Federal Government ought to be de-
fining what a general curriculum is and what access to general
education curriculum is; and should we leave that to the local
school districts. ,

Mr. McNuLty. Well, I do not think that you are defining what
the general ed curriculum is——

Senator HUTCHINSON. That, we can differ on, but you would say
iﬁ&hat] that would not be appropriate; that should be left at the lecal
evel.

Mr. McNuLTY. I think that the local curriculum is defined by the
local school district in our State, yes.

Senator HUTCHINSON. And access to it.

Mr. McNuLty. Well, access to it I think is required by the stat-
ute.

Senator HUTCHINSON. The definition of access——

Mr. McNuLry. I think all that definition says is that it is related
to the content of the curriculum. That is all it is talking about is
the content of the curriculum.

Senator HUTCHINSON. So that what that means, “access to the
general education curriculum,” should be left to the local school dis-
tricts to have some flexibility in defining that.

Mr. McNuLTY. No. I believe this clarifies the language of the
statute.

Senator HUTCHINSON. So, then, you would support defining it at
the Federal level.

Mr. McNuLty. Yes, yes.

Senator HUTCHINSON. Thank you. 4

I do have a few more questions, but I know that my time has
expired.

The CHAIRMAN. Let me just ask one question of all of you on the
10-day and the 11th day thing which worries me, because it sets
in motion all sorts of things.

Suppose a student were suspended for 9 days the first month
and then was suspended on the next-to-last day of the school year.
Does it make sense to trigger all these things that must go on
when the school is only going to be in session for one more day?
I thﬁ?k if you go to the absurd, you kind of wonder about the rigid-
ity of it. '

Deoes anybody have any comment?
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Mr. CLARK. I will comment. In Pennsylvania, all the scheol ad-
ministrators I have ever encountered are eopfe of great decency
and common sense, as Mr. McTaggert in lowa, and I think they
would all look at that situation and say it would be cmz&to recon-
vene meetings at this point in the year and go through the process
anew.

Mr. MCNULTY. I would beg to differ. If it is the last day of the
school year, it is the last day the students are there. S is still
there at the end of the school year, and you would certainly want
to reconvene an IEP meeting such that you could lcok at why are
we experiencing these behaviors in preparation for the fall of the
next year. Why wouldn’t you want to have a meeting where you
were J?lamning for the next school year so that it does not happen
again’

ng. CLaRK. But that IEP is already being reviewed in the course
of the year. The IEPs in Pennsylvania, at least, are being reviewed
on an annual basis, so there %as already been an IEP that has
been developed and is being put in place for the next school year.

Mr. McNULTY. Well, the IEP could be reviewed in December, and
the behavior could happen in January, and then you would have
to wait until the following December before it was reviewed.

Ms. SMITH. [ have to answer that question.

The CHAIRMAN. Yes.

Ms. SmiTH. My daughter was suspended the last 5 days of school.
I have actual knowledge of what happens when that occurs. My
daughter has had challenging behaviors for almost all her life, and
1 year when she was in high school, she pushed a bus driver,
which of course, you do not want them doing. The principal said,
“I am suspending you.” It made the principal very angry, and he
said to me, “We are suspending her this time for 5 days, because
we are going to have a real peaceful end of this school year, and
we will ﬁxst get her out of here for the 5 days.”

I think that in my memory, that is probably the maddest I have
ever been at any educator that I have ever met—and people who
know me know that I do really well with educators. I have done
all right with them. I spent that whole summer working with that
school district, and the truth of the matter is I was going to take
them to court, but I did not have to, because they finally came to
me and said, “Would you quit appeafing our throwing your daugh-
ter out, because regular education is what you are using”—this was
7 or 8 years ago—and I said, “I do not care if I am using regular
education. You did it to my Jaughter, and I can appeal everything
you have got.”

They finally came to me and said, “OK, you win. What can we
do to help you with your daughter for next fall?”

That is what we did, and then we made a plan,and for the next
4 years, Jane went to regular education classes, two a year, and
in the 4 years that she went to two classes per year, I never once
had a report of bad behavior on her part in those two classes four
times a year, and she even got an “A” in the home ec class, where
she never had had an “A” in anything before.

So you have just hit a hot button with this mother when you ask
if you know anything about somebody gettin suspended the last
day, because that is what happened to us. E.nd I think that Dr.
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McNulty is correct that you would spend some time looking at
what the heck happened, so that when you go in next fall—so you
have o reconvene your IEP team, or maybe you have to talk to a
behavior specialist or somebody, and say, okay, if this is going to
happen, why don’t we take a look and see if we can get it so that
it does not happen next year—because what hapﬁenedl to my
daughter made a huge difference in her life because she did not ex-
perience any real “inbe%mtion," they called it in those days. Now
we hope it is “inclusion.” It was not really “inclusion”; she was “in-
tegrated.” And it helped her as an adult to have had at least that
much integration in school. :

The CHAIRMAN. Chairman Goodllindg?

Mr. GOODLING. Yes. I just wanted to tell Dr. McNulty that, if I
understood him correctly, I will have him in court on July 2nd if
he tries to give out a “certificate of attendance.” I will guarantee
him that.

Ms. SMiTH. Could I make one comment about the general hear-
ing in toto? I wish that people would try to think in terms of using
common sense. One of the things that we seem to have gotten so
far away from—when you said we had a “love-in” last year when
it finally came to conclusion and being able to sign into law the
IDEA Amendments of 1997—a lot of what I have heard all da
today and what I hear so often is that common sense is not applied.
And T know you have got to have regulators, I have you have got
to have lawyers—but you have heard the incident that I just de-
scribed to you about my daughter. We did not go to law, we did
goﬁ % to court. We worked until we worked the problem out on her

chalf.

And oftentimes, I am sorry, | am quite provoked with all sorts
of people, because I think they have not been using common sense
to address the needs. And the families who are sitting out here and
the kids who are sitting out here will use common sense if you give
them the chance.

There was not much said about mediation today, and I wish
there had been. The new provisions of mediation in the law are
going to be extremely, extremely beneficial. Nobody is talking
about that. They are saying, oh, we have got to get a lawyer, we
have got to go to law, we have got to go to court, we have got to
do this. No. Parents do not want to go to court. We do not want
to be going out, hiring lawyers.

Help us to mediate the problems and get our kids in school and
serve them. This is what needs to happen.

The CHAIRMAN. Since those were my provisions, I obviously agree
with you, but I think common sense is what I was trying to raise
with the last issue that we can take a look at it two ways. I think
Mr. Clark could be just as accurate as you are with your daughter,
and if it is a one-day suspension for a minor thing, why do you
want to trigger all the—there should be some discretion in some of
these things to allow common sense to prevail rather than having
a rigid system. There is a_requirement for annual review of the
IEP, for 1nstance, so it might be foolish to do it twice in a row or
within a month—all those things. That is the point I was trying to

make. .
Any further comments? Senator Harkin?
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Senator HARKIN. Mr. Chairman, just one final thing which is
tangential to this. I was reviewing the testimony at home last
nigﬁﬁ: to get ready for the hearing, and I have a daughter who is
a junior in high school, and I asked her, “Jenny, just out of curios-
ity, what do you think about suspension? I did not mention dis-
ability or anything, but just “What do you think about kids being
suspended from school?”

sﬁi asked for what, I said for acting up and disturbances and
things like that.

She said, “That is dumb. Usually, for a lot of those kids who are
acting up, if you sui:‘%end them and send them home, it is like a
vacation for them. ey do not want to be there anyway. What
they should do is put them in a class and keei them in school and
maﬁe them sit in that class all day and do work.”

So I guess I have got to say that philosophically, I have been
thinking about this, and when I was a kid in school, we were sent
home and things like that—and I will not tell you how many times
I was; I do not want to get into that—but it just seems to me that
we talk about suspension as sort of the normative, and I have just
got to sa ain for the record that I think suspending a kid from
school, whether disabled or nondisabled, has got to be one of the
dumbest things we do in this country. I agree with my daughter
Jenny, and I just wanted to say that for the record.

Senator HUTCHINSON. Mr. hairman, [ just want to say for the
record that, as the father of three sons, wgno has had children face
in-class suspension and out-of-school suspension, that both of them
have a place, both of them have a role, and that we had better keep
all the tools available for scheol teachers and administrators. There
are different levels of discipline. There is a time at which the em-
barrassment or the requirement to be placed out of school and to
do the homework and to come back in with that homework done
can sometimes be effective, and I would not want to just make g
blanket rule that it never works or should never be used.

Senator HARKIN. Well, I would just gently disagree with my
friend from Arkansas. I just do not think that that is at all a tool
to be used for kids to teach them that education is important—to
send them home. We just disagree on that. I think that doing it
in school—segregating them out and putting them in another room
for the day and making them do work—is fine. But to send them,
home, we just have a disagreement on that.

Senator HUTCHINSON. We do indeed.

Mr. Chairman, I wanted to ask Mr. Clark one additional ques-
tion. Ms. Smith said no parents want to sue. I just wonder if that
has been your experience, Mr. Clark. Have all your clients had that
same attitude about filing a lawsuit or litigation?

Mr. CLARK. If that were the case, Senator, I would be a poor
man, and my districts would be much happier.

Senator HUTCHINSON. And as an attorney who has represented
both parents and school districts, do you believe that attorneys dis-
courage the use of mediation to resolve dispute regarding a child’s
education?

Mr. CLARK. I have not seen that personally. I have spoken with
school fgeople who have suspected that of some parent lawyers.
Thankfully, I have not observed that myself. I worked out a case
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not too long ago with an attorney from Pittsburgh who has been
very accommodating, attempting to essentially he}f me mediate the
difference between his client and my client, and so far we have
been successful. I wish all my cases worked out that way; sadly,
they do not.

enator HUTCHINSON. Thank you, Mr. Chairman.

The CHAIRMAN. I thank you all. All Members will have an oppor-
tunity to include statements for the record, and in my case, an ex-
tended statement will be made a part of the record without objec-
tion.

[The prepared statement of Senator Jeffords follows:]

PREPARED STATEMENT OF SENATOR JEFFORDS

Less than a year ago, Congress passed and the President signed
into law P.L. 105-17, the Individuals with Disabilities Education
Act Amendments of 1997. It took much of the last Congress and
four solid months of work in this Congress to produce a strength-
ened law that would give parents and educators the tools they
needed to help children with disabilities receive a quality edu-
cation. Day after day, the Administration, House and Senate Demo-
crats and Republicans sat at the table in an unprecedented effort
to achieve consensus on legislation.

The consensus we achieved must be rekindled. The communica-
tion and mutual respect that brought us a strong law must be ap-
plied in this final phase of the regu atogy process. If we do not rees-
tablish last year's partnerships and find common ground, fear, divi-
sion, and efforts to amend IDEA will become commonplace. That is
gtnofr, ﬁood for kids with disabilities. We have to get things back on

rack.

Actions speak louder than words. Regulations, to work, must re-
flect clarity and flexibility, and be consistent with law. It is my
hope that by having a frank and open discussion about the pro-
ﬁ)osedl IDEA regulations, we will facilitate the development of final

DEA reﬁulations that are clear, flexible, and consistent with the
spirit and intent of the 1997 IDEA amendments and good faith ne-
gotiations that led to the new law.

Clear, flexible regulations, that are consistent with the statute,
that everyone can understand, will do a great deal to reduce the

.tension that parents and educators of children with disabilities are
now experiencing. This hearing offers everyone an opportunity to
discuss major issues that have arisen since the issuance of the pro-
posed reguiations on October 22, 1998. It is my hope that today we
will identify some common ground that will substantially impact on
the final regulations for IDEA, lead to new partnerships between
parents and educators at the local level, and result in improvement
in educational services for students with disabilities.

By holding this joint hearing with my good friend Bill Goodling,
Chairman of the House Committee on Education and the
Workforce, we offer stakeholders an opportunity to tell us their
opinions on the proposed IDEA regulations.

We have asked witnesses to address specific provisions in the
Emposed IDEA regulations. I would like to offer observations on

ow and why some of these provisions could be addressed in the
final regulations.
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It is my view the final IDEA regulations should cleanrli/ identify
a range of acceptable options for providing educational services
when a student with a &sability is subject to short term suspen-
sion. The concerns that have been raised about limiting short term
suspensions without educational services to “10 days in a school

ear’ are tied primarily to what is expected on the “eleventh day”.
%’f schools could be given discretion over the nature and level of
educational services that would be provided on the eleventh day, if
only a short term suspension was involved at that point, the con-
tention over “ten days in a school year” could be resolved.

I believe the final IDEA regulations should clearly establish what
“had knowledge of disability” means, when a child has not yet been
found eligible for special education and related services and vio-
lates school discipline policy. Requiring written documentation of
knowledge would seem to be a simple solution.

It is reasonable to expect the final regulation should clarify when
schools must conduct manifestation determinations and behavioral
assessments and intervention plans. This clarification would clear-
ly ease implementation and compliance with the discipline provi-
sions.

The final regulations should set the time line for expedited due
process hearings of sufficient length to allow the timely compilation
and consideration of the facts. Perhaps the defining of such time
lines should be left to States.

I believe that the final regulations should leave the definition of
“access to the general education curriculum” to local school districts
and State educational agencies, given the diversity of meaning in
the term “general education curriculum”.

The final regulations should not modify the “stay-put” provision
in the law, beyond that allowed in connection with the discipline
provisions.

The final regulations should clarify: when parental consent
would be required for evaluation activities; what would constitute
a “re-evaluation”; and what would constitute “regular education
teacher participation” in IEP meetings.

The final regulations should not include policy interpretations
that are based on policy letters that are obsolete or unnecessary or
include policy interpretations that have no statutory basis.

For example, the proposed IDEA regulations characterize of
graduation of a child with a disability as a change in placement,
requiring parental consent and a comprehensive reevaluation of the
child. The 1997 IDEA amendments strengthen the parent involve-
ment, the IEP, and the accountability provisions in IDEA. These
new provisions make the need for regulatory text, based on an old
policy letter, obsolete.

Also, the proposed regulations, using the justification in a policy
letter and not the statute, allow children with disabilities, who
turn three-years-of-age in the summer, as having automatic consid-
eration for extended school year services. Since parents of toddlers
have the option of continuing services under an individualized fam-
ily service plan (IFSP) or developing an individualized education
program when their toddler turns 3, parents whose toddlers turn
3 in the summer can ensure the continuation of services under an
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IFSP. Thus, the proposed regulatory text creates new expectations
and burdens that are unnecessary.

The proposed regulations, wigout any basis in the statute, au-
thorize hearing officers to award atiorneys’ fees. The inclusion of
this authorization in the final regulations would clearly represent
a policﬁ interpretation that lacks a statutory base.

I look forward to hearing the Department’s rationale for these se-
lected reﬁulabori/ grovision and the views of all witnesses with re-
gard to the final disposition of IDEA regulations. If we can sort out
together how the regulations should and must work when in final
form, we can fulfill the promise of last year’s law. I hope everyone
with an interest in children with disabilities and their future, will
help us find, once again, the common ground on which we stood
last June.

Now, I turn to my friend Bill Goodling for an opening statement.

The CHAIRMAN. I want to thank all the witnesses here today and
all the people who have attended and exercised their right of free
speech occasionally, which is a perfect part of the process.

This is a very important hearing today, and I hope it has allowed
the issues to be raised and discussed and hopefully, they will give
guidance to the Secretary of Education when the Department
comes forth with final regulations.

I especially want to thank the witnesses on the final Il]pammze]l, who
have {grought us different, very helpful perspectives. I wish you
well, and I will reserve the right to ask you a question or two after
you have gone home, if you do not mind, as we go forward, t?ing
to make sure that what we did this past year was worthy of the
great consensus it had. I believe it was, and I am sure that, worlk-
ing with the Secretary, it will turn out that way.

ank you very much. The hearing is adjourned.
[The appendix follows.]
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APPENDIX

PREPARED STATEMENT OF JUDITH E. HEUMANN

Chairmen Goodling, Chairman Jeffords, and Members of the Committees, thank
ou for the opportunity to appear at this joint hearing of the House Committee on
%ducation and the Worltforce and the Senate Committee on Labor and Human Re-
sources. You have invited me to digcuss the De%\rtment's development of the regu-
lations necessary to implement the Individuals with Disabilities Education
Amendments of 1987 (IDEA ’97).

The extreordinary bipartisan and bicameral process thmu%n which the IDEA 97
statute was developed was at tunes difficult an contentious; but the end result was
a fair bill that reaffirms the constitutional right of children with disabilities to &
equal educational opportunity and at the same time mw?mzes the legitimate con-
cerns of State and local educational agencies responsible for implementing the law.

The main thrust of opening remarks is to share with you the process we in
the Department followed in developing the Notice of Proposed Rulemaking (NPR}M),
and are continuing to follow in developing the final regulations for the lll’gmr't. B pro-

am. But I would like to say from the outset that the IDEA ,97 improves and re-

orms special education in a very crucial way—to link it more closely to (ﬁeneml edu-

cational reforms and to help ensure better results for children with disabilities—
first, by ensuring their participation in the general education curriculum with non-
disabled children (to the extent appropriate); second, by requiring increased account-
ability through participation of these children in State and district-wide sssess-
ments; and third, by providing for increased participation of parents in a meaningful
way in major asmcts of their child’s education.

e statute also helps to ensure that echools are safe and conducive to learni
for all children in echeol. And it is further directed toward reducing paperwork an
burden to the greatest extent possible.

When IDEA ’97 was sig:)ed into law on June 4, 1887, we in the Department felt
& great responsibility to the parents, the disabled children, and the education com-
munity to move ragidly to promulgate clear rules and to include interpretations of
general interest and applicability to accompany the proposed rules.

But we were also committed to ensuring that we would requlate: (1) only when
necessary to improve the quality and equality of services to S:ildren with disabil-
ities of all ages; and (2) when necessary to facilitate implementation in the field.
When regulations, in fact, are necessary, our goal has been to strive for flexibility,
eqigty, and limited burden. We have consistently tried to adhere to these pﬁnciﬁ}ea.

the development of the NPRM, we ueed a collaborative approach by seeking
input and suggestions from a wide constituent base representing all groups and in-
dividuals that have a vested interest in the education of children with disabilities.
For example, we thought that it was important to get input from the field on what
should go into the proposed regulations, and to help ensure effective implementation
of IDEA "97 at the State and local levels. And so we did several things:

(1) Throughout June and July, we conducted a series of meetings with interest

ups (includin% arents, scheol boards, echeol administrators, and teachers) to so-
licit input on IDEA implementation and on issues that might be addressed in regu-
ations.

(2) On June 27, three weeks after the law was signed, we published & notice in
the Federal Register requesting from the public advice and recommendations on reg-
ulatory issues under II%A '97. By the end of August, 334 comments were received
in response to the Notice, including letters from parents and public and private
agency grsonnel, and from parent-advecate and professional organizations. The
comments addressed most of the major provisions in IDEA 87 (such as new fundi
provisions, diecipline precedures, provisions relating to -evaluating children, individ-
ualized education programs [IEPs), the participation of private school children with
disabilities, and methods of ensuring services). All of these comments were carefully
reviewed and considered in developing the NPRM.

(3) We arranged for six regional workshops for State directors of special education
to receive training on the new statutory requirements. These eessions also afforded
State directors a opportunity to raise comments and concerns about the statutory
?i})visions and make suggestions on areas where further clarification might be help-
ul, .

(4) The Department’s monitoring staff conducted on-site meetings with each State
educational agency, at which each State would bring together its own constituencies
to develop steps for lccal implementation of the new IDBA statute.
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(6) Becauge of reguests from the field for initial guidance regarding the removal
of students from their current placement for 10 scheol days or less, the Department
drafied o “Question and Ancwer” decurent on the issue.

In addition, as part of our op2n collaborative process, the Director of Special Edu-
cation Programs, Dr. Thomas Hehir, and I have made numerous presentations at
national conferences of groups involved in education for children with disabilities,
as well as may State-wide meetings involving local directors of special education,
reprecentatives of institutions of higher education, and others interested in the edu-
cation of children with disabilities. .

While carrying out these efforts to ensure ective and meaningful involvement of
the general public in developing regulations and implementing the new law, we
were able to draft the proposed regulations and have the on the street in
just over four months from the date that the bill was signed inte law. That was an
enormous accomplishment requiring a tremendous commitment of staffl tims and ef-
fort. We set ourselves a very ambitious echedule with the goal of having final regu-
lations in place by this Spring, and I believe our publication of the RM was
among the most pmm{)t such actions teken for an pﬁmm of similar complexity.

The NPRM was published on October 22, 1897. I¥nm iately followin%vits publica-
tion, we conducted geven public meetings—in Boston, Atlenta, Dallas, Washington,
DC, San Francisco, Denver, and Chicago.

As of January 20 (the end of the 90-day public-comment period), we had received
over 4,500 written comments from a very wide rage of individuals and organizations
with an interest in the education of children with disabilities, including letters from
virtually every major national advccate and professional association, and letters
from individual parents, persons with disabilities, teachers, administrators, and oth-

ers.

We have received approximately 50 letters from Members of the Congress, includ-
ing the letter of January 20th to Secretary Riley from Chairman Goodlin%,ﬂChair-
man Jeffords, Chairman Riggs, Senator Coats, Senator Frist, and the Majority
Leader commenting on the Depariment’s NPRM. In addition, we have met & num-
ber of times with Congressional stafl to answer questions regarding provisions in
thedNPRM about which you had concerns. We viewed theee meetings as helpful and

roductive. .

P The statutory language added by IDEA '97 and the fechnical assistance materials
included in the N]Plﬁ'\.ﬁll make up nearly 80 percent of the entire NPRM. The remain-
ing 20 percent of the NPRM included language that was uszd to clarify specific stat-
utory provisions in order to fecilitate implementation of the new provisions and to
include in the Federel Register longstanding Depertment interpretations of general
interest or applicability, including_interpretations thet were followed during the
Reagan and Bush Administrations. We think this approach is eound and helpful, be-
cause it provided everybody & opportunity to comment on theee clarifications and
interslretations, and because it combines all relevant material into & single, user-
friendly decument.

The comments, as a—whole, responded to may sections of the regulations, includ-
inghthose reflecting chenges made as a result of IDEA '97 (for example, on dis-
cipline, IEPs, and precedural safeguards). We elso received may comments on items
from the current regulations that were not changed by IDEA ’87.

May people had not reviewed carefully the current IDEA letions in some
time, and assumed that & number of provisions retained from the current regula-
tions were new requirements. The has provided may constituents with an
opporiunity to teke & herd look at the IDEA requirements. This has chal-
lenged people in ways that have never happened before.

ay of the letters we received are quite comprehensive in both the length and
breadth of the comments. Our staff is currently working virtually around-the<clock
to complete the analysis of the comments and to malke preliminary determinations
about changes we should recommend to the Secretary for the final regulations. Ac-
companying the final regulations will be & detailed analysis of the 4,600 comments
received and the changes that have bsen made as & result of those comments. The
perspsctives of individuals and groups of parents, teachers, State and lccal officials,
and individuals with disabilities are immeneely valueble to us. I want to assure you
that, as Members of Congress, your comments always carry great weiﬁht in our ac-
tivities. We believe this will continue our bipartisan effort to ensure effective imple-
mentation of the statutory requirements of IDEA "97.

Of the input we have R\taceivevli we received many comments on discipline, as well
a9 other key areas of IDEA "97. In drafting language in the NPRM for the discipline
procedures, we believe that what we have proposed is consistent with the wording
of the statute and the legislative history. language is designed to make sure
that teechers and ochool administrators have the tools they need to make schools
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safe and conducive to learning for all children in the district. However, a significant
number of comments on the diccipline provisions in the NPRM cet out & rage of
vieu?;nintu and guggeations, and we are taking them all very geriously in developing
the final regulations.

We believe the discipline procedures will helﬁ) malse cchools gafer for all children
including children wi disngilitieg. We also believe that when behavior is addreseed
early on through necessary interventions and supports, there will be a significant
reduction in | failure and ccheol dropouts, and & corresponding increase in
meaningful cchool attendance and in the graduation rate of students with disabil-
ities.

In closing, I want to mention that we are committed to publishing the final regu-
lntions as coon as pocsible thio Spring, hopefully k& Memorial Day. And we are
doing everything humanly poscible to ?l) complete the analysic of the 4,600 com-
mentg; (2) deve!ggemcommendntions for the final regulations baced on that analysis;
and (3) precent analysis and recommendations to the Secretary for his decisjons.

'97 and its nding regulations have brought an important o portunity to
support children with disabilities in meetil:g the same high standards of achieve-
ment as their classmates. With your help, the Act aleo he ps us take advantege of
that opportunity through ccordinated netional ectivities thet will tﬁmvide arents,
teachers, administrators, id others with the recearch-based tools ey need to im-
prove results in the classroom. A key element of this effort will be the establishment
of partnerchips with ascociations and organizations to meet the needs of four audi-
ences; families, lecal-level administrators; service providers; and policy makers.
Each of thees parinerships will address its membership’s needs to understand the
changes to the law and 1mplications of theee changes for their roles in improving
recults for children with disebilities. Other national activities will specifically target

allenging arees. For exemple, we intend to fund special centers to address needs
in ige areas of dispute resolution and positive behavioral interventions and sup-

ports.

A large part of our goal here is to ensure that each teacher has the skills, knowl-
?dge, and %:ppom he or she neads to confidently say for all children, “OK, class,
ts time to 2

Further, OSERS will support new institutes and centers to address articular re-
quirements in IDEA *97. Theee investments, for example, include the Center on Dis-
i)ute Resolution and Center on Pesitive Behavioral Interventions and Supports. And
astly, the Office of Special Education Programs will support an evaluation of the
im&ﬁ. of the changes in IDEA ’87 on practice and policy.

airman Geodling, Chairman Jeffords, and Members of the Committee, like you,

we view this hearing as & continuation of the collaborative and bipartisan eﬂ}(')rts
that have characterized the passage of this legisletion.

I will be pleaced to answer any questions you may have. We look forward to work-
ing with you as we finalize the reguletions.

PREPARED STATEMENT OF FRANK P. CLARK

Thank you Cheirman Jeffords, Chairman Goodling, and members of both commit-
tees. I come here today from Mechenicsburg, Pennsylvania, where I am a constitu-
ent of Cheirman Good| ':F. I am an attorney, and one of the concentration areas of
my praectice is in special education. I have litigated numerous special education
caced on behalf of scheol districts throughout the greater Harrisburg area, in
Adams Cumberhzmdi Perry and Dauphin Counties. But before m testimony is la-
beled that of an ideo ogue, be aware that I have aleo represented lamilies in special
education matters, even in the lact year. Chairman Goeodling told me several weeks
ago that when Congress enected the IDEA Amendments, which we call IDEA '97,
one of the goals was to limit attorney involvement in special education. This isa
laudable goal, with which I agree becauce I believe deeply that the worst thing to
put between a ochool end & student is a lawyer. But I warn you that if you think
thege regulations will not increase the involvernent of lawyers in the special edu-
cation proecess, i:u are wrong. I come before you today to urge you that the IDEA
regulations go beyond the implementation of IDEA '87, and will increase rather
than decreace litigation. I ask that you direct the Department of Education to revise
the regulations to conform to the IDEA '97.

My involvement in special education began in 1987, when a senior pariner in my
former law firm asked me if I might like to look at a special education matter for
& ochool district client. This was shortly after the Handicapped Children’s Protection
Act amendments clarified a parent’s right to receive counsel foes when prevailing
in a special education matter. As I took on that essi ment, and thought about the
implications of this nct, it was clear to me that opacial education cases would scon
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proliferate. It io the obvious concequence when you take the inexact gcience of how
to educate kids, add detailed gfmeduml regulations, establish federally protected

ightc o o nezbulously defined “free mfpropnmte education,” and enforce it through
litigation. My predictions as a youn% awyer were corvect. Todag' we have a system
that concumzo ocheols in details, embroile them in litigation and detracto from their
ability to do the day-to-day job of educating our children, Though the s?:ecial edu-
cation oyotem involves less than 16% of the ctudents, it consumes 25% of the echeol
district t and cauces 756% of administrator headeaches.

While IDEA '87 addresces come of the problems that exist in special education,
the Department’s proposed regulations, if promulgeated, will undo some of the solu-
tions and even create new problems. Considering the disparity of viewpoints be-
tween cchool and parent advecates, it would be unreaconable to expect IDEA 97 to
recolve all concerns of either persuasion. Yet it appears here that the regulations
lar%g aitempt to take up worls that the Depariment opparently felt was undone
in A 97, and does co without careful regard for the Fmeess of educating all kids
The regulations implement numerous interpretations of IDEA 97 thet directly con-
flict with the act and its intent, and which will do great damage to the ability of
schools to meet the needs of all students.

Ao e general observation, these regulations elevate form over substance and there-
by teke a substantial step to promote rather then prevent litigation. For those who
doubt me, come to Pennsylvania. There, decisions are laden with awards of compen-
satory education for every progedural defect, no matter how slight, without real re-

ard for its affect on a student’s program. As a result, cases are laden with demands
or compensatory education baced on elleged procedural defects, no matter how
olight. Furthermore, IDEA establishes a forum for parents to im)test school compli-
ance with IDEA procedures. Between the issues that aries in litigation and compli-
ance complaints, the forus ignores the echool’'s pedagogic response to & student end
his learning otyle. Insiead, undue emphasis is on the bureaucracy of documenta-
tion—notice to the parent, coneent for en evaluation, documenting invitations to
meetings, completing evaluation reporis, writing IEPs, and documenting parent ap-
proval of assi ents, Probably any school lawyer could tell you of a case where
a student mﬁg gignificent academic tlfmmss but was ordered to a private echool
because an IEP was not filled out to the satisfaction of & hearing officer or adminis-
trative reviewer. If not, then that lawyer could tell you of an abusive student who
ic ordered to a less restrictive placement for the same reason. But beyond that, I
forecee problems with the regulations for other reasons.
Suspensions .

Ssction 360.121 of the proposed regulations adds a new twist to the suspension
rule. It now proclaims that FAPE is denied for suspensions that cumulaie more
than 10 days. This is an expansion beyond the previous statutery limit of 10 days
for a sin%le offence, with a cumulative limit baced on & case-by<case review. Penn-
sylvenia has in fact legislated its own cumulative limit-16 days. This new per se
rule of 10 days has no basis in the statute.

The determination of alternative placements provision of Section 300.522, to-
gether with 360.121, states that the placement must allow expelled and suspended
children to participate in the general curriculum. This provision, however, should
n_otli be applied to “no-nexus” students, who may be lawfully subjected to school dis-
cipline.

Alternative Placements

Section 360.528, involving 45-day placements, does not implement the intent of
Cm}gz\ess. The 45-day placement was clearly intended by Congress to provide & cool-
ing-down placement when & scheol and parent cannot agree on a cetting for & stu-
dent who puts others in danger with weapons, drugs or other conduct. The regula-
tion, however, guts the effectiveness of such placements in at least three ways: it
unreasonebly interprets the 45 days as calendar rather than echool days, it creates
a definition of “substantial evidence” that imposes & far greater burden on scheols
then originally intended, and, worst of all, it epplies the “manifest determination”
rulec in cuch & way as to make the 45-day plecement a nullity.

The 45-day placement was intended to bypass the delays of due process for stu-
dents engaged in behaviors placing others et risk. The student who nnﬁ a weap-
on, or controlled substance to school, or who is otherwice creating a risk of harm
to himeelf or others, often needs an emergency placement. After the Supreme Court
decision in Honig v. Doe, & school usually had one option: suspend the student and
negotiate an interim placement with his parent. negotietions failed, then the
scheol had to go to court for injunctive relief-a fmeess involving cost, delay, and no
acourcncs that the relief could be granted before the cuopsnsion expired and the
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student returned to school. IDEA '97 added flexibility, giving the scheol a limited
right to make emergency placements in the above situations for not more than 45
days. It is & generous balence between the objecting family’a right to due process
prior to a permenent change in plecement, and the scheol’s substantial interest in
ensuring the safetsy and welfare of all ctudents and staff. The thinking gurely must
have been that 46 days chould allow the parties to complete due process, reeolve
t}lxeir plecement dispute, and allow the child to cool down before returning to his
acement.

P Although IDEA '97 does not define these 45 days es calendar days, the regulation
does, and thereby undoes much of the benefit to be geined from such placements.
One would safely assume that where a 45-da placement is necessary, there ic an
underlying due process dispute. Congressionel and Yeglato intent notwithstand-
ing, due process cannot be completed in 46 calendar ys. This is not the fault of
lawyers, or achools, or parents. )t is the simple fect thet any lit{fation process can-
not operate like & drag race, where the ganiee get set, go, and the event is over
seconds later. These cases are profoundly act-intensive, and one or both parties are
likely to pore over lengthy documents that review two or more years of a child’s his-
tory. The due precess case that could be resolved in 45 school days would itself be
rare.

If 46-day placements are limited to celendar days, and if 2 due process case takes
place while the 45 days run, then it is a near certainty that the school will be re-
questing & hearing officer to consider extending the 45-day placement. Such a re-
quest would nearly always take place while the other &meeedl are pending. Con-
sidering that an expedited request for hearing must be decided within 10 business
days of the re%uest, the school must make a demand for an expedited hearing to
extend the 46 day Flaeement and must make that request within the first 30 cal-
endar days of the placement. This is counterproductive 1n two ways. First, this takes
time away from the parties that would otherwise be ueed to present testimony re-
gerding the binger issue in dispute. The last two weeks of the student’s emergency
placement will instead be used to determine whether the alternative placement
should continue. The parties therefore delay addressing the bigger issue of what
progr: ing and placement the student needs to control such havior in the fu-
ture. Second, conducting an “extension” hearing based on evidence developed in the
first 30 or £0 calendar days of an alternative tYl(wement would not allow for a realis-
tic agsessment of its effectiveness. One coul reasonably expect, for instance, that
an emotionally disturbed child who oppoges (or whose parent opgoses) an alternative
placement would initially react unfavorably to the elternative placement. Yet, if the

lacement were reviewed after 30 calendar days, the review would likely reveal that

e student has an oppositional attitude toward the alternative placement. The like-
ly result is an inconsistency that special educators know only too well: the student
should return to the prior placement becausz he is now worse off, even though he
was a threat in the placement where he now returns.

Another problem in this section is its definition of “substantial evidence.” IDEA
’97 let this go undefined. Undeterred, the Depariment finished the job in a stunni
way, and upeet much of the balance of burdens that Congress clearly intended wilt,g
the 45-day s)laoement. Congress_intended for the 45-day placement to provide a
hort-term placement for troubled kids who by history or threat were likely to cause

arm.

The Department employed a definition that most lawyers would find not in accord
with the term “substantial evidence.” In Pennsylvania, any lawyer familiar with the
administrative process could define our couris’ definition of substantial evidence
practically by heart: “evidence that a reagsonable mind would believe is sufficient to
support a conclusion.” A preponderance of the evidence is something more than that.
Imagine & ccale, with both sides equally balanced with evidence-that is substantial
evidence. One side outweighing the other is a reponderance of the evidence.

In the context of such en expedited 45-da ll;earing. the “preponderance standard”
would assure that the process is unworkable. Under the preponderance standard,
if the parties’ witnesses are equally credible, the 45-day placement cannot be made.
Thus, the hearing officer’s decision would be reun' to include detailed findings
on credibility, to support a decision that the school had presented a preponderance,

f course, in a two-tier system such as Pennsylvania, we have a peculiarly
coqggounding problem: our eecond tier apgellate panels have historically gone out .
of their way to dispense their own brand of educational justice, even when that
means making credibility-based findings of fact of witnesses they never obgerved. A
gnpondemnee standard in our two-tier system would guarantee that these cases

ave almost no predictable gutcomes.

iy greatest dispute with Section 360.326, however, is the explanatory Note,
which merely explains away the process almost from the beginning. I know that
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leaders of the majority of both committees have expreased opponition to the explana-
tory motes in the regulation. Let me explain one abourd result from this Note that
comsona will exploit. When o echeol conducto o manifest detzrmination meeting and
concludes there is no nexug, IDEA and the regulations make clear that the cchool
can digcipline the ctudent oo if he/che were not o ctudent with o disability, Thus,
the othool could place cuch ctudentc on an alternative placement, for 46 dayo or
even longer. This io not o concern, though I muct add that ouch o recult could rob-
ably mever coour if it involves the emotionally dicturbed population, the studentg
who are moot likely to create the diccipline problem in s::ﬁwl in the firot place; I
connot imagine o coenario in which such o ctudent’s behavior would be without a
nexus,

But the nullity is with the ctudento who are determined to have a rexug between
their dicability and their behavior. The Noteo to Section 200.628 cuggeot that if the
scheol concludes there ic & pexug, then it chould immediately return the ctudent to
the former placement, even if the ctudent ic on o 46-dny olternative placement. If
that were o, the 45—d’ay provision would never be uced. For the “no-nejrus” student,
there would be no 46-day limit, only the limitations of the ccheol’s disciplinary code.
Yet according to the Department, for a “nexus” ctudent, the 46-day alternative
placement is now limited to 46 days, or the determination of the nexug, whichever
comes firot. As I ouggested before, it is nearly imposaible to imagine an emotionally
disturbed student engaging in behavior thet could be regarded as “no-nems” con-
duct. The 46-day placements were intended for this population, yet the regulations
have slashed that time frame down to nearl nothing. This is not what Congress
intended, and it chould be removed from the final regulation.

Compznsatory Education

Saction 200,650 of the regulations seized upon an award of Compensatory Edu-
cation as an appropriate otate response to a problem. I disagres heartily that com-
pensatory education hes & basis in the Act ac o ctate-mandated award, | remember
when the concept was developed in light of the Burli n cage. Back then, compen-
satory education was awa for egregicus behavior. Even only three (emm ago, the
Third Circuit (where I come from) ruled that whatever ito threshold level, compen-
gatory education ic appropriete in caceo where the leso of education is ou atantial,
From view, opecial education adjudicators (mostly adminictrative reviewers
rather then hearing officers) have since ceized upon compensctory education as a
stealth remedy-there are no standardo for when it is required, there is no meagure
of what it is to remedy, and reviewers dispence without eccountability. In Penn-
sylvanie, appellate reviewers openly declare it to be within their “equiteble” powers
and oimply award it, much as if they weve coms super chancellor in the King's
Court. As an example, I had a cace recently involving an aggressive and accaultive
ED student whom the parent aim&ly wanted to be returned to o regular classrocom
from & special education center. ?&ed wao never one of the nt'c demends.
Instead, the Panel proncunced it wicdom without request or predding from th«}asp&r-
ent, and concluded that the student had to be placed in the Least Restrictive Envi-
ronment, together with a gift of additional cervicss to the student. The irony here
io that when the district cought quotes from cervice providers to implement the
award, one provider concluded thet the level of cervices were incompatible with a
regular clacs cetting; it advised the district that cuch gervices would be appropriate
only to a student who required a restrictive cetting. Thus, if the panel wag intend-
ing to compensate & failure to provide the least restrictive setting, ito award unwit-
tingly confirmed the district’s pocition-that the ctudent needed o more restrictive
setting.

Of course, there may be cases where students are tmﬁﬁepﬁved and there ghould
be some correction. Yet et the time Burlington wac decided, compensatory education
weo like punitive damages-if the ocheol made a substentinl error, it was likely to
be asseseed. Today, it's more like a PEZ dispenser-pop open a special education cace
and come comes out. The language in Section 300.860 will only further cuch think-
ing. A regulatory invitation to dispensz awards with no substantive standerd for an
award will further corrupt the ctandard by which the appropriateness of education
ic based. In my opinion, such an aweard chould only bz a judicial pronouncement,
and at thet awarded only judiciously. .

It io espsecially unforfunate thet the term “Free Appropriate Public Education®
(FAPE), especially ac it is applied to the procedurel protections of IDEA, invites cec-
ond-guessing of scheols, My interpretation—that schools have an obligation to gath-
er evailable facts about & student and make a reaconable educational re’xggonae to
the problem—is widely chared in at least the Firot and Third Circuits, That view
is challenged every day by thoce who exg&t our ccheols to ensure thet every stu-
dent with a dicebility makes & prescribed gain. But cchools cannot be expecied to
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cure o learning dicability or turmn a bahavioml;g challenﬁed student to an Eagle
coout. They are required to invectigate the dicability, and make @ reaconable at.
tempt to addrecs the digabilit&; Deostors miﬁt be acked to cure an illness or injury,
but they can’t be extpected to do that, Afer doing these caces for ten years, tco m
rofecaionals in the adjudicetion business hold ccheols to an unreasonable standard.
Ehmve csen decisions where hids with LD, who by definition are going to read at
a clower pece than their peers, are held to be denied FAPE because they continue
to read at a clower pace than their psers after ceveral years of special education.
I have czen decisions where behaviorally chellenged ED Kids are found to be denied
FAPE becauce itinerant services, behavior management, then full-time aides were
unable to stop the otudent from engaging in more chronic or severe behavior,
Stay Pus
Ssction 300.514(c) ic an inventive interpretation of the Stay-Put rule, the provi-
oion of IDEA ﬂm%gmhibite cchools from changing a student’s placement while a dic-
ute is pending. The IDEA provides thet a gtudent’s placement may not be ch d
uring tfe pendency of an administrative or judicial proceeding. Simple enough, but
the regulations now add a one-sided provision allowing special dispensation when
parents prevail either at the hearing level or administrative level. These regulations
now interpret that as an “agreement by the state.” This regulation, of course, has
no basis in the IDEA. It is ignorant, of course, of the possibility that when a hearing
officer rules in favor of the parent in a two-tier system, there is still an opportunity
for appellate review to reverse. It ceemingly implements what the Supreme Court
referred to in ite Burlington decision as the “estoppel” argument. In Burli n, the
Supreme Court expressly refuced to adopt that position. This is perhaps the most
egregious example of legislating in thece lations. It aloo risks serious damage
to the concept of FAPEIM this goes into effect, acheals will be obligated to fund
placements that are gtill the subject of judicial, even administrative, review. Should
the decision be reversed on administrative or judicial review, then we have the ab-
ourd situation where & cchool is now compelled to pay for an inappropriate place-
ment. If this proposed regulation is approved, I recommsend that we call this the
FIPE amendment, for Free Inappropriate Public Education.

Astorneys Fees

Section 300.513 pertains to attorneys fees. While its language accurately quotes
e provisions of IDEA 97, it aleo leaves out the substantial en important new lan-
%uag\e of IDEA 97 that limits attorneys from recovering fees in several situations.
ongidering that the overwhelming majority of the regulations essentially parrot
IDEA '97, it is comewhat mysterious why the regulations are mute on this obvious
change in the new law.

Independent Evaluctions

Ssction 2300.502(e}(2) pertains to independent educational evaluations. This in-
cludes a new reguirement that & school may not impose conditions or timelines for
an educational evaluation. This is an improper addition, particularly in light of the
new authorization in IDEA 87 that gives a parent & new right to withhold author-
ization for reevaluations. I have already ceen a dramatic increase this year in the
numbsr of parents who refuse to concent to evaluations, even while they request an
independent evaluation at public expence, If the purpoce of the evaluation is to con-
duct a complete review of the student’s functioning level, it is curious why this regu-
lation chould institutionalize stonewalling.

Meetings

Saction 300.601 defines mesting as any “prearranged event in which public agency
perconnel come together at the same time and plece to diecuss any matter relatin
0" Section 300.501(a}2). This would include almost any discussion, even casu
atafY convercations involving a student. It has no basis in the statute,

Homebound Instruction

Ssction 3€0.561 includes the gratuitous statement in & Note that “home instruc-
tion i ucually appropriate for only & limited number of children, such as children
who are medica 'ﬁ!fm ile end are not able to participate in a echool cetting with
other children.” This lenguage, however, has no basis in the stetute, While home
instruction, or homsebound instruction as we call it in Pennsylvania, may be used
gparingly, such comments have the ulterior effect of becoming the limits on its use.

e language chould be left out, and the uee of homebound should be governed on
a cace-by-case bagis.
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Complaing Procedure

Sections 300.660-200.682 perpetuate an im mﬁr indulgence in favor of non-par-
ents and non-guardianc who maddle in np@cins ecucation mattero. IDEA '87, like its
predeczocor, requires ctates to maintein @ complaint procedure to address com-
plaints from parents and guardians regarding the provision of special education to
their children. IDEA 7 dees not require that thio apply to non-parents. For these
who cay to this, “So what,” in my region, one outside agitator has talken to this proc-
eac to make cerinl complaints againot cchools for whom he holds great enmity. Let
me make this clear-he anoints himsslf the ombudoman for districts where he doeon’t
regide, and doeo this for kids not hio own. He cimply writes or picks up his phone
and contacto the Penncylvania Department of B tion Buresu of Special Edu-
cation (“PDE") with “complainto.” He finds this ﬁmdum to be like spithalls he rolls
up for PDE to choot. The crazy thing ic that PDE lets thic go on. Juct this year,
he ihoned PDE on o Tuesday to file one of hio complaints cgainct ore of my clients,
and promised the stete reviewer he spoke to that he would file another complaint
againsct that scheol every day that week. Say what you might as to his barratry (his
compleints were unfounded), by Friday he at least had proved honest es to his in-
tent.

Juet last week, I met with a client district being sudited by @ PDE bureaucrat
invectigating yet another of thio outsider's “complainis.” After a two-hour meeting
involving the superintendent, principel, guidance counselor, cace manager, and law-

era, the investigator found no basis for corrective action. This agitator might think

e's helpizg kide. In fact, he jugt cost every student in the district the reasonsble
educational uee of ctaff time, not to mention the funds that could have been applied
to nececgities too obvicus to mention had they net been expended on professionals.
Now, I am not such an ideologue to suggest that there ic no need for oversight of
IEPs. The state should be empowered to investigate compliance, and there should
be somse tolerance for unfounded, maybe even frivolous complaints from parents and
anrdiane. Yet this process is difficult enough dealing with frivolous complrints
rom nte. Why open thic process up to a mean-spirited free-for-all against a
school? These regulations chould meke a clear statement that the process is to be
initiated by parents or guardians only.

Conclusion

A colicitor- aintance told me last month of one of his cases where a mother
demended an [EP review out of spite for the district completely unrelated to her
gon’s program. Her son's IEP hed just been reviced and went into effect on the same
acheol day that the mother came into the scheol to advecate in en IEP meeting for
another student. This eecond student’s IEP conference was held at 10:30 a.m., and
when this meeting went cour, the mother-advecate demanded an IEP review for her
own con’s IEP-despite the fect that it was only two hours old. :

There i improper emphesis on litigation to recolve these matters. A parent takes
a eomglaint to an attorney, the attorney cees the attorney fee provision, they lay
groundwork for compleint, then make the complaint. The cchool sees the complaint
and forwerds it to their colicitor, and in about a month the ﬁaﬁieg ere in a hearing,
conteating issues that may never have been discussed in IEP or MDE meetings. Ev-
eryone appreciates the need to move quickly on kids’ programs, but this precess re-
wards contentiousness. Some parents openly brag thet they will cost the district
thoucends in the fight. Whenever I tell district clients at the beginning of & matier
about IDEA’s attorney fee provisions, Pm asked what the district gets if it prevails.
The answer shocks them every time.

The parent-school relationship goes a long way toward affecting & kid’s feelings
about ochool. There ie no better way to poicon that relationship then dangle the liti-
gation oword out there for parents to extort their wiches from the diotrict. New
ch o in IDEA will help, in that eventually some parents might better craft their
complaints to refine issues before they get to & hearing and maybe more will medi-
ate rather than litigate. But the bigger problem is that liti&ation is a mighty sword
that the Act places cquarely in the parentd’ hends with the instruction to go ﬁt
the district. Congress chould impose mandatory dispute recolution, lengthen the
time frame from complaint to hearing to enable dispute recolution to worlk, elimi-
nate the two-step review proceedings with direct appeal, to court from hearing offi-
cer, and meke clearer stendards for awarding and denying attorney’s fees. These
would reduce the emphasie on litigation, level the playing field, and not unduly slow
down the process. .
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STATEMENT OF THE NATIONAL ASSCCIATION OF STATE DIRECTORS OF SPECIAL
EDUCATION, INC.

The National Association of State Directors of Special Educetion (NASDSE), m&
recenting the State administrators of education £$_gmma for children and you
with disabilities in the 50 States and federal jurisdi ions, believes that certein criti-
cal changes are needed in the propsced IDE. regulations in order for States to ap-
propriately implement the Act.

1. Use of Notes: NASDSE io concerned about the exmtensive uce of notes in the

ropoced regulations. In the past, notes have been cited in court caces, affording to

em the came weight as the regulations. Administrators peed cleay guidance in im-
plementing the law, and parents need clear languege in order to understand their

ights. The use of notes confuses, rather than clarifies, the igsue.

ASDSE strongly supports eliminating ell notes, incorpomtinF only those which
further clarify the statutory language into the body of the regulations themeelves.
Those which suggest “best practice” should be digseminated by the Department of
Education through technical assistance documents.

2. Discipline Provisions: While NASDSE believes that the statutory language re-
garding discipline is quite limiting, we do not believe that the Department olgﬁdu-
cation has gone far enough to clarifﬁ the statuwrﬂelanguage in the proposed regula-
tions. NAS&E suggests that the following areas be clarified:

Status of the student after he or she has been removed for the maximum 10 days
in a cchool year;

Whether or not a full due process hearing is required when & hearing officer re-
moves students who are a danger to themselves or others to an interim alternative
educationel eetting; and, .

Namwin%) the definition of “knowledge” Nfarding students who are not yet
desmed eligible for special education and related cervices.

NASDSE is aleo concerned about the increased paperwork burdens imposed by
the statute. Generally, greater documentation is ired. For example, the number
of instances requiring parent notice have incmasex including phone logs to docu-
ment attempto to reach parents. New data requirements (a ding rece/ethnicity to
data collections; mquiﬁnfgsinformation on suspensions and expulsions) are stretch-
ing time and resources of State gtaff, The discipline provisions, also, have many new
requirements, including functional behavioral agsessment, development of behavior
manegement plans for a broader array of students, and greater gtaff demands gen-
erally. The proposed regulations ghould do as much ag possible to relieve these bur-
:iﬁans. and certainly should not add more requirements to these already included in

e statute.

Attached to this testimony are the comments submitted to the Department of
Education by NASDSE on the proposed lations. NASDSE is & strong ‘gmgnent
of including children and youth with disabilities in overall echool reform. We believe
the 1997 IDEA Amendments go far in romoting this goal. Having accompanying
regulations which clari{f\lr and interpret the statute, rather than adding new require-
ments that go beyond the statute, will make enable State and local education agen-
cies to echieve the goal of education reform for &ll students.

[Additional material may be found in committee files.]

PREPARED STATEMENT OF BRIAN A. McNuLTY

Members of House and Senate, I am pleased to be before you today to comment on
the Proposed Regulations for the implementation of the Amendments of 1997 to
the Individuals with Disabilities Education Act (IDEA). I am Brian A. McNulty,
Ph.D., the Assistant Commissioner of Education for the Colorado Department of
Education. Before becoming the Assistant Commissioner, I was the State Director of
Special Education in Colorado for seven years. In my current capacity, I oversee
spedial education as well as a variety of other programs and servxces.for typical
students. Before responding to the Proposed Regulations, I would like to provide
you with some information regarding our state.

ERIC 88

Aruitoxt provided by Eic:



Q

ERIC

Aruitoxt provided by Eic:

In 1993, Colorado passed legislation to require the adoption of academic content
standards and corresponding assessments. Over the past several years, standards
have beon adopted by school districts. and last yoar we administered our first
statewido assessments. The second round of statewide assessments aza just taking
place this month. While we stll have a long way to go. Colorado is on the roed to
raiging expectations for higher performance for all of its students. As a part of this
process, the data from the assessments is disaggregated by gendez, ethnicity, and
disability. This will provide information to ensure that needs are identified, and
that performance increases age for all students. A Bill is before the legislature this
session to Ge district and building acereditation to increases in performancs.
Colorado is committed to achioving higher standards for all students.

While increasing in numbez, students with disabilities still only reprasent about
10.6% of all students served in Colorado. This percentage places Colorado as one of
the lowast states in its identification of students with disabilitics (48th out of the

50 States). We believe that this is due, in paet, to a primary focus on the prevention
of learning difficulties. We believe that prevention and early intervention is
significantly more effective than later intervention. Colorado also prides itself on
the way it serves its students.  Over 70% of all students with disabilities aze served
within the general education classzoom. This is imporant, because if we truly
expect all students to meet higher standaeds, then we must ensuse that they have
access to higher expactations, higher standards, and a richer cusriculum.

In the Spring.of. 1995, I was asked to testify before the Senate Subcommitiee on
Disability Policy on the reouthorization of IDEA. Since that time, the Congress has
reauthorized the IDEA, and 1 want to report back to you today that I am exizemsly
pleased with the changes that were made. The Congress rightfully recognized that
“thz implomentation of this Act has been impeded by low expectations.” They went
on to say that “the education of children with disabillties can be made more affective
by... having high expectations for such children and ensuring their access in the
general curriculum... strengthening the role of parents... coordinating the Act with

othgs... school improvement efforts... providing ... supports in the regulas
clagsroom... [and] providing incentives for whole-school approaches.”

While still not approaching the funding levels identified in the original Act,

T would be remiss if [ did not express my gratitude to the members of this
Comumistee for their leadership in achieving the funding level increases seen over
the past two years. These increases have allowed students to be a past of the reform
efforts, and not apart from it. Implementing a broader range of instructional
strategies will benefit not only students with disabilities, but oll of Colorado’s
diverse learners. 1 aleo applaud the change that will go into effeet moving the
funding to a census-bacad formula. This benefit states like Colorado who do a good
job in prevention, and doas not reward states who over-identify such students.

Of all of the changes in IDEA, however, I am most supportive of those which focus
on setting higher expactations and higher accountability for students with
disabilities. For tco long, we have been willing to set, and accept, low expectations
for these studonts. The alignment of IDEA behind standards and assessments will
support states and school districts in their accountability efforts. Tying the
Individualized Educstion Program (IEP) to the child’s progress in mesting the
genaral education curriculum goals is a critical step in this goal. 1EPs never
achievad their intended purpose, because thay were sepazate from the general
odueation curriculum. These changes will move towards correcting that preblem,
The addition of language around performance goals and indicatogs will aleo halp.
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The movement of both the Improving America’s School Act (IASA) and TDEA to
“whole-ochool” models of intervention are of great importance. I believe that much
of what we have learned about meeting the needs of diverse learners is tied to
“school-wide” planning and intervention. Allowing students with disabilities
under IDEA to participate and benefit from these schoolwide models is geod for
them and their schools. In these scheols, there is a shared responsibility for the
success of all of the children. Another change in IDEA allows “incidental benefit”

to non-disabled students by special education personnel. This is a more effective use
of resources and skills.

I have been asked today to comment on specific provisions of the Proposed
Regulations, and, therefore, will limit my recommendations to that specific area.
However, before listing my comments on the Regulations, I would like to make
one observation on the efforts of the Office of Special Education and Rehabilitative
Services/Office of Special Education Programs (OSERS/OSEP) since the
reauthorization. While not always an advocate of the U.S. Department of Education
(USDOE), [ have to express my extreme satisfaction with how they have expodited
the rule-making process and with the degree of technical assistance they have
provided to the states. While, in the past, we have come to expect the rule-making
process to take a considerable amount of time before the draft regulations would be
issued, that was not the case this time. The draft Regulations were issued in a very
timely manner. This was very helpful for everyone involved. In addition to the
this effort. the director of OSEP and staff came to our state and conducted a public
hearing on the Proposed Regulations, and met with numerous individuals and
groups to gather feedback. In all my years of work in this tield, I have never seen
such responsiveness from OSEP. Itis my understanding that this same process
was done nationwide. Given the limited staff and resources of OSEP, this was a
remarkable effort. Based on this experience, I would expect OSEP to be conscientious
in their review of the comments that the State of Colorado and others have filed on
the Proposed Regulations. I would hope and expect that the final Regulations will
reflect all of the input received.

Having been involved in the education of children with disabilities since the
inception of P.L. 94-142, now IDEA, [ can tell you that these Regulations will be
relied on frequently by teachers and administrators. My original copy of the
Regulations for P.L. 94-142 looks like a well-worn and underlined textbook. It is
something I went to often for clarification, guidance, and suppogt. It is important
to remember that those of us responsible for meeting the educational needs of
children with disabilities will use these Regulations as our guidebook for decision-
making. The Regulations are what we use to implement the Statute. More often
than not, practitioners will go to only the Regulations and not to the Statute.
Therafore, it is important that they address the right issues, and maintain a balance
between giving enough clarification and guidance, and not overregulating. By and
large, these Proposed Regulations maintain that delicate balance. While there are
areas which could benefit by either further clarification or reduced guidance,

T would hope that the results of this hearing would be to generally support the
Proposed Regulations. I believe that OSEP has made a genuine effort to weigh the
needs of children with disabilities with the needs of school districts. They have
attempted to take both the letter and the spirit of the new [DEA and put these into
the Regulations. These Regulations will assist us in our state and support many of
our current practices. .

What follown here are a number of comments on specific issues that [ have been
askod to addreos. [ have tried to be clear but brief in my responses, but would
welcomz $a opportunity to dlarify any of my comments.

Q
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Diccipline

Let me begin by saying that the Congress did a masterful job of achieving the right
balance on the difficult issue of discipline. During the reauthorization, there was no
issue thot was more contentious. All of the parties are concerned that schools be
both orderly and safe for all students. The issue of discipline is particularly difficult

whon it comes to children with disabilities, however. Questions related to intent,
knowlcdge, and appropriate services all enter into the debate. There are concerns
about the issue of the “ten day” Rule in the Proposed Regulations. While the
Statute dozs dite the use of a ten day suspension or alternative placement, the
question of what happens during and after the ten days are not addressed in the
Statute. Let me say here that, in Colorado, we have used the ten day Rule for as long
as I can remember with minimal problems. We have always interpreted the ten
days to mean “ten days during any school year,” and that services must be provided
immediately following the ten days.

School districts in Colorado have always been very judicious in how they use
suspensions, and have always provided services following the ten day limit.
Almost always, these suspensions occur over the course of the school year, which
provides schools with ample opportunity to hold an IEP mesting anytime during
that year. If a child with a disability is suspended and continues to exhibit behaviors
which warrant subsequent suspensions, it only seems reasonable to bring the family
and the school together to hold an IEP review meeting to examine the ssrvices or
the placement of the child. Districts do not need to wait until they are at the ten day
limit to take action, and probably should not wait that long to act.

It is my belicf that a lot of this squabbling over whether ten days means ten days at a
time, or ten days over a school year, is misplaced. Sehools need to be focusing theif
time and energy on figuring out how not to suspend a child with a disability in the
first place. Suspensions should be one of the last resorts. Instead, we as educators
nased to be concerned with identifying and using effective practices. The regulations
provide a boundary line which is easily understood by schools and families.

The Proposed Regulations are clear and reasonable in this area.

Knowledge of a Disability

The question of whether an LEA “had knowledge of disability” is described in the
Proposed Regulations. Four examples are provided, to clarify what would constitute
such “knowledge.” Two of the examples, however, could benefit from further
clarification. The first is, “The behavior or performance of the child demonstrates
the need for these services.” In this example, it is unclear as to whom the behavior
appears or is domonstrated to. This would be very open to interpretation after the
fact, unless the behavior has been documented in writing somewhere. It may be
more appropriate to include this with the first example, which requires that the
concerns be aprassed in writing, or to list examples of how behaviors might be
documented, e.g. discipline referrals or school counselor referrals.

" The second clarification concerns the example of the teacher or other personnel

expressing concern to the director of special education or other personnel of the
agency. "Other personnel of the agency” is too nebulous. Does this include a
comment made between two teachers. or some other staff? This example would be
more helpful if the concerns were expressed to the special education director, the
principal of the building, or the school counselor, and the concerns were expressed
in writing. This would not need to be a formal referral to spedal education, but

rather just a written concern. This would provide both documentation and clarity
as to who to report it to.
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Monifest Determination and Behavior Plans

The regulations as they relate to “manifest determination” seem clear, appropriate,
and consistent with the Statute. While a similar process has been used by school
districts for a number of years, the Proposed Regulations help to clarify the “conduct
of the review.” Listing the considerations provides a framework and & process
which will assist school districts in this determination. However, the Regulations
do not address the issue of disciplinary action if the manifest determination hearing
determinas that the behavior is related to the disability. There are a number of
different geferences to the “functional behavioral assessment,” “behavioral plan,”
“behavioral intervention strategies,” and “positive behavioral stategies.” Given
these many references, there may be some benefit to providing some definitions

to thase many terms. It would also be helpful to connect the sections which contain
thase referencas, and build put them into the IEP section

Colorado currently has a State statutory requirement for a behavior plan for all
students “at -risk” of suspension or expulsion, so the Statutory and Proposed
Regulatory requirements blend nicely for us.

Expodited Due Process

Under the Proposed Regulations, the expedited due process hearing is to be
completed within 10 business days. The question is whether this would affect the
timely compilation and consideration of the facts. Considering that the usual
timeline for a hearing is only 45 days in Colorado, it seems as if the 10 day timeline
is reasonable for an “expedited” hearing. The timeline, however, can be extended
if the parties all ageee. It scems that since most expulsion hearings happen within
a ten day timeframe, and that the expedited hearing would consider similar
information, that ten days is appropriate. Given that suspensions or alternate
placements can only be for 10 days (or 45 days for weapons or drugs), this expedited
10 day @ime frame fits with that timeline. It is also worthy to note that the timeline
can be extanded if both parties agree and this would aliow for more time for
consideration of the facts.

General Education Curriculum

The requirement for “access to the general education curriculum” in any alternative-
sotting is required by the statute, and the definition in the Note to the Regulations
clarifios that the term relates to the content of the curriculum. As more states move
towards adopting State and Local content standards with the expectations that ALL
students meet them, it is critical that all students have access to that curriculum.

It is important to understand that this does not require that all services typically
offered in a regular school would be provided, but rather that the child have access
to the general education curriculum. This regulation in no way requires nor
establishes a national curriculum.

Stay-Put Provision

It appears that the “stay put” provisions are changed by. Section 300.514(c), in that the
child’s current placement may be changed by the hearing officer. Since the hearing
officer can now order such a change as a part of their final decision, however, it is
difficult to spaculate on the significance of this change. This clarification does clear
up a2 cugrent problem; when the hearing officer finds in favor of the family, the
child could be moved to a new placement and not have to wait until the appeal is
complate. :

KTC g2
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Pagontal Consent in Evaluation and Reevaluation

T am not the foremost expert in the area of “consent,” and since you have parent
represaneation on this panel, you may want to address your quostions to them on
this issue. To me, howaver, it secems that there is sufficient guidance in the
Propoced Regulations as to this issue. However, the issue of reevaluadon is less
clenr. Tha Statute requires that “each local education agency shall obtain informed
parental consont... prior to conducting any reevaluation,” but goes on to say that

if the IEP team determings that no additional data are needed, thay need only notify
the parent, and are not required to conduct an assessment. unless requested by the
parent. The Proposed Regulations attempt to reconcile the Statute by saying that
thare is not a requirement for parental consent in reevaluation, except when
conducting any new tests as a part of that reevaluations. This darification is helpful.

Pasticipation of the Regular Education Teacher

The participation of the reguler education teacher “to the extent appropriate ”

is idoneified in the Statute. Colorado Rules have required the pasticipation of the
gencral education teacher or counselor in the TEP meeting for a number of years.
This has proven to be particulaly beneficial in identifying modificadons and
accommodations in curgiculum, instruction, and assessment as we move towards
a standard-bagcd system.

Graduation

Doss graduation constitute a change in placement? Under Colorado Regulations,
we consider graduation to be a change in placement which would trigger the need
for an IEP review meeting, parental consent, and a reevaluation. This has been,
and continues to be, our practice, so the Proposed Regulations would support what
we currondy do. We believe that there is case law which supports this position.

If one considers that graduation results in a termination of all services, it would be

hard not to consider this a change in placement.
Extended School Year

The requirement to serve children who turn three years of age during the sumumer,
by having automatic consideration for extended school year, does not appaar in the
statute, nor in the Proposed Regulations. While it has been the position of OSEP
that the obligation to provide services begins no later than the child’s third birthday,
this has not meant that a child would automatically receive extended school year
services. The Proposed Regulations state that the need for extended school year
“must be made on an individual basis,” and the Note says that “nothing in this part
requires that every child with a disability is entitled to, or must zecaive, extended
school yoar services.” The Proposed Regulations do not require that all children
who turn three during the summer be eligible for extendsd school, just that they
roceive the same consideration for such sekvices as all children with disabilities.

Heardag Officers
The authorization of hearing officers to award attorneys’ fees is not addressed in the
statute. However, the Proposed Regulations state that “there is nothing in this pact

that prohibits a State from enacting a law that permits hoaring officers to awasd
ateoenays’ foon;” it does not require States to adopt this practico. .
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Condmaioas,

The Congress and the USDOE have important roles to play in the education of
children with disabilities. Families and educational agencies look towards them
for leadoeship and support, as well as for rights and protections for students with
disabilities. Twenty-five years ago, it was not uncommon for students with
disabilitios to be denied access to education. While the access of most students with
disabilitios has been improved, the educational outcomes of such students still leave
much to be dasired. Too mony students with disabilitics are still dropping out

of school, and the ones who remain are not achievi g at the levels that they are
capable of. According to national dats, only 44% of students with disabilities
graduate with a diploma. Conversely, over 40% of students with disabilitics either
drop out of school, of cannot be found. We must not accept these rasults.

The parinorship and shared responsibility betwaen the local, state and federal levels
has resulted in real progress towards the goal of providing a “frec appropriate public
education” for all children with disabilities. The IDEA has beon, and remains,

a powerfully effective piece of legislation. Now, we must focus our fforts on
enswring that all children have access to a zich curriculum, effective instruction,
and ¢hs gupports they need to achieve high standards.

Overall, the Proposed Regulations are clear and consistent with the Stotutory
changos made by the Congress. States and districts can use these Regulations, and
they will be helpful in implementing the Statute. The changes to IDEA and the
implementing Regulations will move us forward in achieving higher standards for
all students. We look forward to working with you on this most important
endeavor.

(Awtached are the figures requested regarding the federal program monics coming to
the Colerado Department of Education, much of which are flow-through funds for
thoe disdets.)
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Drug-Froe Schools and Communitiag 5,080,918
{ Bywd Seholarship Prepram 301,830

Library Servicos and Techaology AQ 1,881,989 |
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. | Foroign Lan Assistanco 28,680

[ Ecucate Romelasa Chlldren 1

Nationa) Commission on Community Sorvieo H

Even Stari Family Litoracy |
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U.S.D.A. - Food and Nutrition Sofvice

“National Coop. Education Statistical Systom . I
[Data @&m — = T
|
{

| Chnsta MeAuliie
Coloraco CONNECT

| THio fil, Yecane! L
- Chartsr Schools T
i TOTAL FEDERAL FUNDS

- FROM U.S. DEPARTMENT OF EDUCATION 227,880,417

[Whereupon, at 2:12 p.m., the joint committee hearing was ad-
journed.]
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